THE U.P. REAL ESTATE APPELLATE TRIBUNAL, LUCKNOW

Division Bench Court No. 1

APPEAL-207/2023

CAPITAL INFRATECHOMES PRIVATE LIMITED e Appellant
Versus

YOGESH BANSAL e Respondent

Counsel for Appellant Counsel for Respondent

AJAY KUMAR GUPTA HARISH PANDEY

RISHINDRA VIKRAM SINGH

Hon’ble Mr. Justice Suneet Kumar, Chairman
Hon’ble Mr. Devindar Singh Chaudhry, Technical Member

IA No. 974/2023 ((Delay Condonation Application)

Heard Sri Dinesh Kumar Sharma, Amit Yadav and Sri Rishindra Vikram Singh,
learned counsels for the appellant, and Sri Harish Pandey assisted by Sri Anshuman

Tripathi, counsels for the respondent at length.

The application is not being opposed.

Cause shown is good and sufficient.

Accordingly, the application for condonation of delay in filing the appeal is allowed.

The delay is condoned.

Registry is directed to convert the instant defective appeal into regular appeal
before uploading the order.

On consent of the parties, appeal is being heard and decided/disposed of on merit.



10.

11.

The present appeal has been filed by the appellant/promoter assailing the order dated
24.06.2022 passed by U.P. Real Estate Regulatory Authority at Gautambudh Nagar
(for short ‘RERA Authority’), arising from Complaint No. NCR144/05/74967/2021,

directing possession of the unit and interest for the delayed period.

The appellant/promoter launched housing scheme in the name and style ‘Capital
Athena’ on 20.07.2013. The respondent/allottee came to be allotted a flat bearing No.
CAS8-1504 (unit), Floor 15, Tower No.-C8, HS-12A-2, Sector-1, Greater Noida at Rs.
41,79,895/-, having super area admeasuring 1795 sq. feet. The payment was
construction linked plan. The Builder Buyer Agreement (BBA) came to be executed
on 15.01.2014. It appears that respondent/allottee defaulted in honouring the
commitment towards payment, though, it is submitted that construction was not
happening, further the appellant/promoter came to be blacklisted. In the

circumstances, payments were not made for want of construction on the spot.

Be that as it may, the allotment came to be cancelled on 01.07.2016, after several
notices. It appears thereafter, appellant/promoter afforded several opportunities to the
respondent/allottee for restoration of his allotment. However, the respondent/allottee

did not agree for the reasons best known to him.

Aggrieved, respondent/allottee instituted a complaint on 28.05.2021, seeking
possession of the unit and interest, and further, prayed for setting-aside the
cancellation notice of the unit. In other words, the validity of cancellation of the unit

was a primary issue inter-se parties, to be considered by the RERA Authority.

On perusal of the impugned judgment and order, with the assistance of learned
counsels for the parties, it is evident that question of cancellation and its validity has

not been addressed, whereas, an order directing possession and interest has been



passed. The appellant/promoter herein is aggrieved by the impugned order as it
directs restoration of possession without adjudication upon the validity of the

cancellation order under Section 11(5) of the Act.

12. Since, disputed questions of facts and law are involved pertaining to cancellation of
the unit, it would be in the interest of justice, in the first instance, for the RERA
Authority to enter into disputed questions of fact and return a finding on the validity

of the cancellation order.

13. In the circumstances, on consent of the parties, the matter is being remanded for a

fresh decision by passing following orders:

(1)  the impugned order dated 24.06.2022 passed by RERA Authority, Gautambudh
Nagar in Complaint No. NCR144/05/74967/2021 1is set-aside and quashed.
Consequently, execution proceedings, if any, shall also stand quashed;

(i1)) Complaint No. NCR144/05/74967/2021 (Yogesh Bansal Vs. Capital
Infratechhomes Pvt. Ltd.) is restored to its original file and number;

(i11) it will be open to the contesting parties to lead evidence in support of their rival
contention and shall also be at liberty to press for any other issue arising in the

facts and circumstances of the case; and

(iv) no order as to costs.

14. The appeal is accordingly disposed of.

(Devindar Singh Chaudhry) (Suneet Kumar)



Dated: 17.01.2025
PRADEEPKUMAR



