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1. Present appeal has been filed by the appellant challenging the 

impugned order dated 17.10.2022 passed by Bench No.1 of Uttar 

Pradesh Real Estate Regulatory Authority sitting at Lucknow, acting 

as Prescribed Authority of Real Estate Regulatory Authority, Uttar 

Pradesh (hereinafter referred to as the "Authority") under Section 31 

of the RERA, 2016 in Complaint No. LKO120/03/91437/2022 

(Alkesh Kumar Gupta Vs. Citizen Housing and Developing 

Cooperative Society Ltd. Prayagraj) whereby, the aforesaid 

complaint of the appellant has been dismissed holding that the 

complainant does not come within the category of allottee and since 

the unit of the complainant has already been cancelled before filing 

of complaint, therefore, it is not possible to order for giving 

possession to the complainant. 

2. Brief facts of the case are: 

2.1 The appellant became member of Respondent i.e. Citizen Housing 

& Developing Cooperative Society Ltd. (which he is still continuing 
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as no Notice for terminating the same is ever received) for the 

purpose of owning a residential Plot 221, part in Sector B-2 in 

Opposite part's project at New Suncity Integrated Township in 

Mauja Andawa and Bandwatahirpur, Pargana Jhunsi, Tehsil, 

Phoolpur, Distt. Prayagraj regarding which an Agreement dated 

22.2.12 was also executed between the parties. 

2.2 As per this Agreement Clause 4(A), Appellant was obligated to pay 

Basic Price of Plot Rs.9,00,000/- (rupees nine lacs) and Respondent 

was obligated to hand over the same and execute Sale Deed within 

48 months from the date of Agreement. Appellant discharged his 

part of obligation almost (total payment of Rs.8,97,000/- still with 

Respondent) whereas Respondent failed to do so. 

2.3 Despite executing the aforesaid Agreement, Respondent failed in 

taking requisite permission from Allahabad Development Authority 

for Developing the Township till 4.5.2018. 

2.4 The respondent got the said Project registered under RERA 2016 on 

25.5.18 with completion date 15.8.2022 and Registration Number 

UPRERAPRJ16286. In view of the same opposite party is 'Promoter 

and Project is 'ON GOING' within the meaning of RERA 2016 and 

Rules framed thereunder. 

2.5 The appellant submitted that the respondent on 15.6.2018 issued 

letter to its members to pay Rs.217100/- towards development 

charges with the condition that if the same is not paid, size of the 

plot shall be reduced, accordingly. 

2.6 The appellant submitted that aforesaid letter is evident for 

Appellant's nil outstanding towards basic price of plot as is clear 

from the schedule at the foot of it. However, as the work at project 

was almost negligible, Appellant enquired about the demand of 

development charges at that stage for which he was assured that 

project will be completed soon. Appellant also asked for details of 

development being undertaken at project and other related issues 

about completion but he was kept in dark. 
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2.7 The appellant submitted that subsequently one more letter was 

issued by the Respondent on 15.6.19 demanding Rs 643000/- 

towards development charges with the condition that in case of 

nonpayment, interest will be imposed. It will however be pertinent 

to mention here that vide letter dt. 15.6.2018 the demand towards 

development charges was only Rs 217100/-but within a year it was 

raised to Rs 640000/- regarding which Appellant/complainant raised 

the objection and opposite party agreed to consider and explain the 

same which was however never done. Further, vide said letter, 

Appellant/Complainant was also asked to contact Respondent's 

office to know about the prescribed Agreement under RERA 2016. 

2.8 The appellant submitted that he approached the respondent many 

times for executing the Agreement under UP Real Estate 

(Regulation and Development) (Agreement for Sale/Lease) Rules, 

2018 but he was always returned back on one pretext or another with 

ulterior intentions. He was however later on being assured that after 

the Covid pandemic, necessary formalities will be done in this 

regard but to his utter surprise he received the impugned letter dt. 

24.9.2021 wrongfully cancelling his allotment of plot to which 

appellant replied through his Counsel. 

2.9 The appellant submitted that the cancellation of plot by respondent 

was patently illegal and arbitrary inter alia for the reason that before 

such cancellation Appellant was never served any Notice in this 

regard as required under law and or as a Principle of Natural Justice 

nor he was informed about any resolution passed by the competent 

body to this effect under the Bylaws of the Society. At the most 

respondent could have only realised interest for the delayed payment 

if any on development charges as and when paid as per their letter 

dated 15.6.2019 or reduced it proportionately as per their letter dt. 

15.6.2018. The Cooperative Housing Society was created for the 

welfare of Members and it is the statutory duty on part of the 

Management to upkeep the object and purpose of the Society to the 

utmost without prejudicing the interest of members especially when 

hardship is caused due to Covid pandemic. 
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2.10 The appellant submitted that in view of the aforesaid facts and 

circumstances of the case, he filed complaint before the learned 

RERA Authority. 

2.11 The appellant submitted that his complaint has been dismissed by 

the RERA Authority on the ground that the appellant is not allottee 

under the RERA Act, 2016 and that the agreement dated 22.02.2012 

is not the agreement to sell but based on hypothetical layout before 

purchase of land as contended by the respondent. 

2.12 The appellant submitted that he is entitled for possession and the 

promoter is duty bound to give possession to him under Section 18 

of the RERA Act, 2016. 

2.13 The appellant submitted that the learned RERA Authority has failed 

to consider that the Agreement dated 22.02.2012 is a proper 

Agreement to Sell a piece of Land/ Plot in the Respondent's 

aforesaid Project to which Respondent agreed upon by allotting Plot 

221 in Sector B-2 in favour of the Appellant. 

2.14 The appellant further submitted that the learned RERA Authority 

misdirected herself by ignoring the relevant material on record by 

observing that no letter for cancellation of Plot is available on record 

whereas the copy of such letter by which allotment of said plot was 

cancelled has been filed with affidavit. Appellant however also 

uploaded the same on Portal.  

2.15 The appellant further submitted that the learned Authority however 

in an utter mechanical manner held that Appellant is not an 'allottee' 

without appreciating the fact that the Agreement dt. 22.2.2012 

stipulates for allotment of Plot 221 in Sector B-2 of said Project in 

favour of Appellant for sale by Respondent and impugned letter dt. 

24.9.2021 very clearly says that allotment of plot is cancelled and 

not the membership with the Respondent. 

2.16 The appellant further submitted that the learned Authority 

misdirected herself by observing that as allotment of plot is 

cancelled before filing of Complaint, Appellant cannot be 

considered as allottee and restoration of allotment/possession of Plot 



[5] 
 

is not possible whereas provisions of RERA Act, 2016 can always 

be invoked against Promoter/ Developer for wrongful cancellation 

of plot/flat/apartment etc under section 31 of the RERA Act, 2016. 

2.17 The appellant has further submitted that the learned RERA 

Authority has ignored the judgment of the Appellate Tribunal dated 

23.3.2022 passed against the same respondent in 'Vinod Kumar vs 

Citizen Housing and Development Co-operative Society' while 

considering similar clause 4 of Agreement dt. 22.2.2012 holding that 

the respondent failed to deliver the possession of plot as per 

Agreement as well as take steps for development of scheme and 

Respondent is yet to take various steps for execution/completion of 

the Project,  that if any Promoter is not informing the progress of the 

Project to its allottees and the withdrawal from the separate account 

proportionate to the percentage of completion of the project then an 

allottee can always stop payment to the Promoter till the milestones 

disclosed by the Promoter have not been achieved and he cannot be 

said to be a defaulter in such situation that the allottee is also entitled 

to know stage-wise time schedule completion of the Project 

including other amenities and services as agreed to and that an 

allottee cannot be said to be a defaulter if he stops making payment 

of instalments if the Promoter fails to achieve the target/milestone 

disclosed/declared. 

2.18 The appellant further submitted that one of the basis of cancellation 

of allotment as taken by opposite party in their letter dt. 24.9.21 for 

not executing Agreement under UP Real Estate (Regulation and 

Development) (Agreement for Sale/Lease) Rules 2018 by Appellant 

is again arbitrary and illegal for the reason that under section 13 of 

RERA 2016 it is the statutory duty cast upon opposite party to get 

the Agreement executed and registered before proceeding with the 

allottee moreover also when Appellant kept on approaching 

opposite party to get the same done but it was always avoided by 

opposite party for the reasons best known to them.  

2.19 The appellant has submitted that he is in dire need of plot for his 

house and ready to pay interest with Development charges as 
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properly assessed and computed by opposite party along with 

applicable interest. The impugned order has caused serious 

prejudice to the appellant and he shall suffer irreparable loss if the 

order dated 17.10.2022 is not set aside in the facts and circumstances 

of the case. 

2.20 The appellant has further submitted that the impugned order is 

illegal, unjust and arbitrary in nature, contrary to the evidence on 

record and settled principles of law, therefore, the impugned order 

is liable to be set aside outrightly. 

3. In view of the aforesaid facts and grounds, the appellant has prayed 

for the following reliefs:- 

(i). To set aside the impugned order dated 17.10.2022 passed by 
Bench No. 1 of Uttar Pradesh Real Estate Regulatory 
Authority sitting at Lucknow, acting as Prescribed Authority 
of Real Estate Regulatory Authority, Uttar Pradesh 
(hereinafter referred to as the "Authority") under section 31 
of the RERA 2016 in proceedings arising out of Complaint 
No.LKO120/03/91437/2022 "Alkesh Kumar Gupta Vs. 
Citizen Housing And Developing Cooperative Society Ltd. 
Prayagraj" in the interest of justice. 

(ii). To kindly hold that cancellation of Plot by Respondent vide 
its letter dated 24.9.21 is illegal, arbitrary and of no effect. 

(iii). To kindly direct Respondent to allot Plot in favour of 
Appellant of same size as cancelled if it is not available after 
taking all lawful charges. 

(iv). To award cost of appeal in favour of Appellant.  

(v). Any other relief, which this Hon'ble Tribunal may deem fit 
and proper in the facts and circumstances of the case, is also 
granted to the Appellant and against the Respondent. 

4. The respondent has filed his objections denying the averments of 

grounds of appeal and making preliminary submissions. 

4.1 The respondent submitted that the respondent is the Co-Operative 

Housing Society duly registered with Uttar Pradesh Avas Evam 

Vikas Parishad which has as its object the promotion of Housing 

Requirements taking into consideration the economic interest of its 

members in accordance with co-operatives principles by facilitating 

the operation of such a society and by accepting voluntary 
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membership. The respondent Cooperative society is a not-for-profit, 

association of persons. 

4.2 The respondent submitted that the appellant took voluntary 

membership in the society by duly making payment of membership 

fees and his membership has been also accepted based on the 

principle of Co-operative society.  

4.3 The respondent submitted that the appellant placed his reliance on 

Anubandh-Patra which is as per the clause 2 of the said Anubandh-

Patra is not an agreement to sale but simply Anubandh-Patra for 

approval of membership demand registration which is purely based 

on a concept layout before procurement of land which is common 

practice in any primary Cooperative Housing society.  

4.4 The respondent submitted that the application by the licensee to 

develop the township was applied with the statutory body in 2016 

and irrespective of time schedule of 3 months provided in the policy 

for granting license the licenses was issued in 2018 belated by nearly 

2 years. The Appellant has been fully aware of these details and 

proper information was also shared regularly. It is mischievous on 

the part of member to conceal those aspects of facts and presenting 

his case before this Hon’ble court by misinterpretation of the said 

Anubandh-Patra and treating the society as organization involved in 

profit making.  

4.5 The respondent further submitted that the licenses for development 

has been released by the Prayagraj Development Authority vide 

license No.02/OC (TC1)/integrated/development authority/2016-17 

dated 04.05.2018.  

4.6 The respondent further submitted that the aforesaid application for 

grant of license was kept undecided by the Development Authority 

for longer time, aggrieved by that ultimately the respondent moved 

Civil Misc. Writ Petition No.53684 of 2017 with a prayer of 

mandamus for directing the Development Authority to decide the 

matter of license. After hearing both the parties, the Hon’ble High 

Court on 14.11.2017 directed the Development Authority to decide 
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the matter of license expeditiously, thereafter the matter was 

considered and finally decided on 04.05.2018. 

4.7 The respondent further submitted that the said policy also provides 

milestone of development program along with detailed project 

report (DPR) which also lists down entire development schedule. 

The duration of the development of the project as per the approval 

letter issued by development authority is 8 years from the date of 

issuing of the license which is being adhered to by the society. 

4.8 The respondent further submitted that the society on its part has been 

ahead of schedule of development program at every stage of the 

project. In fact, the project is running in the last phase of 

development. Moreover, the appellant has defaulted on almost all 

payment of dues towards payment of equal installments for amount 

Rs. 14,063/- by 3 months to a year on each installment. The last 

payment was made in November 2016 thereafter Rs. 6,65,000/- is 

due for many years till date. It is evident from the membership 

ledger which reflects the basic price and other development charges 

which has to be paid by the appellant in monthly installments.  

4.9 The respondent submitted that appellant seeing the planned and 

best-in- class development of the site drew up a scheme to pressure 

the society by cooking up an elaborate story about not complying 

with RERA rules to sign agreement to sale. The society presents 

communication to that effect requesting the appellant to execute the 

said agreement this was informed to the member on many occasions 

even personally on 3-07- 2019 when he was personally visited the 

society office to change his mobile no 

4.10 The respondent submitted that the appellant has tried to mislead the 

court and a blatant act of concealment of facts can be understood by 

the feet that the working and terms of any co-operative society such 

as ours where the cost of land recovered from the member is 

considered to be around the circle rate of land in the area and 

thereafter cost of statutory approvals and physical development is 

borne by members at various stages of the program of the project. 

In this current matter, the appellant has concealed the fact that 
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amount deposited towards land assembly is actually lower than the 

circle rate of land at the time, he has mischievously concealed from 

the court that information regarding development charges was 

provided since the very beginning. Moreover, if it may please the 

court the total cost of plot and development expenses claimed by the 

society may be compared with any PDA approved plot being 

developed by any private developer or government agency at 

Prayagraj (Any locality) since the conception of the project year-on-

year. The project has been offered to members on most reasonable 

rates on a not-for-profit basis.  

4.11 The respondent submitted that the residential development of plot 

under question is ongoing project duly registered with RERA 

Authority after sanction of license from the Development Authority 

and the development programs have been under progress with the 

terms of license and conditions of said policy 2014, the appellant 

misrepresented by advancing vague facts, circumstances and 

levelling false allegation against the society. 

4.12 The respondent further submitted that the appellant defaulted on 

almost all the payment of dues towards payment of equal 

instalments for amount of Rs.12,063/- by three months to a year on 

each instalment and the last payment was made in November, 2016. 

4.13 The respondent submitted that after procuring license for developing 

township was received from Development Authority on 04-05-2018 

the appellant was served with the demand notice dated 15-06- 2018 

for making the payment due towards development charges and 

thereafter, the appellant was again served with the demand notice 

dated 15.06.2019 for making payments but again no heed was paid 

by the appellant. It is of essence to point out that in Clause 12 of the 

Anubandh-Patra it is clearly mentioned that if the payment is not 

made within specified time after the demand letters, the registration 

will be cancelled and therefore, after waiting for almost more than 

2 years the unit of the appellant was cancelled, vide the letter dated 

24.09.2021. 
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4.14 The respondent further submitted that that subsequent to the 

cancellation of the Unit, the appellant and the respondent do not 

conform to the prerequisites required of an allottee-Respondent 

respectively and therefore the appellant is not an allottee in the 

project of the Respondent and thus cannot claim the rights conferred 

upon an allottee. 

4.15 The respondent further submitted that Membership Anubandh-Patra 

was executed between the parties only for the purpose of 

membership demand registration which is clearly mentioned in 

clause 2 of the Membership Anubandh-Patra based on concept plan. 

However, in reply it is further submitted that there is no delay in the 

project, the said Membership Anubandh-Patra was executed in 

February 2013 but due to clerical mistake the date has been wrongly 

mentioned as February 2012. This fact can be verified from the 

payment schedule description held in clause-4(A) of said 

Membership Anubandh-Patra and the plot no. which was mentioned 

purely based on the concept plan. This is a usual practice in any co- 

operative society where membership is availed before land 

assembly. Subsequently the project has been developed under Uttar 

Pradesh Government Integrated Township Policy 2014. In this 

regard detailed facts have been narrated in additional facts of this 

objection. 

4.16 The respondent further submitted that the application by the 

Respondent to develop the township was applied with the statutory 

body in 2016 and the aforesaid application for grant of license was 

kept undecided by the Development Authority for longer time, 

aggrieved by that ultimately the respondent moved Civil Misc. Writ 

Petition No. 53684 of 2017 with a prayer of mandamus for directing 

the Development Authority to decide the matter of license. After 

hearing both the parties, the Hon’ble High Court on 14.11.2017 

directed the Development Authority to decide the matter of license 

expeditiously, thereafter the matter was considered and finally 

decided on 04.05.2018. The Appellant has been fully aware of these 

details and proper information was also shared regularly. It is 

mischievous on the part of appellant to conceal those aspects of facts 
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and presenting his case before this court by misinterpretation of the 

said Anubandh-Patra and treating the society as organization 

involved in profit making. 

4.17 The respondent further submitted that after procuring license for 

developing the township from the Development Authority on 04- 

05-2018, the said demand notice dated 15-06-2018 was served 

highlighting the fact that the Township License has been granted and 

RERA Registration of the project was also granted to the 

Respondent and it has also been mentioned land has been obtained 

for 250 Members and demarcation of the land for 150 members will 

be started in the same year and therefore, the payment due towards 

development charges should be made for starting the development 

of the project. Therefore, the allegations of appellant regarding 

details of development are baseless. 

4.18 The respondent further submitted that the development charge is 

based on the external, internal development work and other 

infrastructure development and public utility works which were 

fully described in the said policy under article 10 and the cost of 

development work which has been imposed upon the members is 

based on such a development which has to be carried out by the 

respondent.  

4.19 The respondent further submitted that the appellant was served with 

the demand notice dated 15-06-2018 for making the payment due 

towards development charges and thereafter, the appellant was 

again served with the demand notice dated 15.06.2019 for making 

payments but again no heed was paid by the appellant. That it is of 

essence to point out that in Clause 12 of the Anubandh-Patra it is 

clearly mentioned that if the payment is not made within specified 

time after the demand letters the registration will be cancelled and 

therefore, after waiting for almost more than 2 years the unit of the 

appellant was cancelled vide letter dated 24-09-2021 and the 

Appellant also admitted and accepted the cancellation vide his letter 

dated 07-02-2022. 
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4.20 The respondent further submitted that learned Regulatory Authority 

has rightly held that the appellant has not made any payment from 

November 2016 in-spite of several demands by the Respondent and 

the Respondent has rightly cancelled the unit of the Appellant. It is 

pertinent to mention that once an allotment has been cancelled the 

relationship between the respondent and allottee ceases to exit. In 

the instant case, the allotment was cancelled and the same has been 

admitted by the appellant therefore, the appellant doesn’t come 

under the category of Allottee and the appellant cannot claim 

possession under Section 18 of the Act of 2016. 

4.21 The respondent further submitted that the Appellant made his claims 

based on incomplete documents and concoction of facts and as such 

has not come to the Tribunal with clean hands and are thus liable to 

imposed with heavy costs for misleading the Tribunal with deceitful 

practices. 

4.22 The respondent further submitted that the appeal is not sustainable 

and is liable to be dismissed. 

 5. The appellant has filed rejoinder affidavit denying the averments of 

respondent raised in his objections.  

5.1 The appellant submitted that he is the allottee and he can seek his 

remedy by way of complaint before the learned Regulatory 

Authority. He submitted that under Section 11 (5) of the RERA Act, 

2016 he can approach the authority for relief against cancellation of 

allotment in case the cancellation is against the terms of agreement 

for sale, unilateral and without any sufficient cause. 

5.2 The appellant has submitted that the appellant is covered by it as it 

was unilateral and against the terms of agreement for Sale expressed 

vide opposite party's letters dated 15.6.2018 and 15.06.2019 and 

accepted by Appellant because conditions stipulated therein only 

remain in existence governing Sale of Plot in question when in 

objections, Opposite Party has categorically denied Anubandh-Patra 

dated 22.2.2012 as Agreement for Sale and hence cannot rely on the 

same for the purpose of Unilateral cancellation of Allotment. 
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However, in such situation therefore if there is non payment of 

development charges, then as per the said conditions expressed in 

letters dt. 15.6.2018 and 15.6.2019, either size of Plot can be reduced 

and or interest can be imposed and or both but no cancellation of 

Allotment can be done, Unilaterally.  

5.3 The appellant has submitted that he can file complaint in view of 

Section 31 of RERA Act, 2016 and not necessarily by only an 

allottee in strict sense. 

5.4 The appellant further submitted that the Opposite Party in its reply 

of appeal or anywhere in objections about specific averment of 

seeking details from it by Appellant of development done at Project 

has not stated that it provided the same to the Appellant at any stage 

and even before cancelling the allotment. Further opposite party has 

failed to disclose and prove completely before Tribunal as to when 

and how they send the prescribed Agreement for Sale to Appellant 

for execution as required under Section 13 of Act 2016 and UP 

REAL ESTATE (REGULATION & DEVELOPMENT) 

(AGREEMENT FOR SALE/LEASE) RULES, 2018. OP has 

already admitted objections that Appellant visited their office on 

3.7.2019 but have not disclosed and concealed the fact that 

Appellant immediately after receiving OP's letter dt. 15.6.2019, in 

which for the first time execution of prescribed Agreement was 

asked for, visited OP's office for execution of the same but was told 

that he will be informed for a later date which never happened. OP 

has failed to discharge his obligation to prove before Tribunal as to 

when after the letter dt. 15.6.2019, Appellant was again asked for to 

approach OP for execution of Agreement. 

5.5 The appellant further submitted that the impugned order is passed 

taking into consideration the cancellation of allotment but somehow 

observing that the letter of cancellation is not on record whereas the 

same was filed with counter affidavit of opposite party filed before 

the learned Authority but escaped her attention for returning finding 

on the same.  
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5.6 The appellant further submitted that the opposite party has not 

denied in its objections that Appellant is no more its member for the 

purposes of owning a residential Plot in the Society. Under UP 

Cooperative Societies Rules, member cannot be removed or 

expelled unless he is afforded a reasonable opportunity of being 

heard. No opportunity before cancellation of Plot was afforded to 

the Appellant which has caused prejudice to him as member of 

opposite party hence Principle of Natural Justice was required to be 

followed.  

5.7 The appellant further submitted that  the Agreement to Sell 

prescribed under UP REAL ESTATE (REGULATION 

&DEVELOPMENT) (AGREEMENT FOR SALE/LEASE) 

RULES, 2018 on which much emphasis is laid by OP and its 

nonexecution by Appellant is made one of the reasons for 

cancellation of Allotment however lost sight of OP while cancelling 

the same as its proviso to clause 9.3 (ii) essentially requires 30 days 

prior notice before termination of allotment which was not done in 

the instant case. 

5.8 The appellant has denied the averments made in the objections of 

the respondent except the averments which relate to record. 

5.9 The appellant has submitted that it was the bounden duty of 

Opposite Party to had obtained Licence at the earliest but as per their 

own admission they approached Hon’ble High Court only after a 

lapse of one year since they applied in the year 2016 for licence. 

Opposite party however knowing well that in Anubandh-Patra they 

have agreed to hand over possession within four years from the 

execution of Anubandh-Patra dt. 22.2.12 i.e. till 2016, even applied 

for licence in the year 2016 itself which clearly shows that Opposite 

Party since inception was never committed and or serious in meeting 

its timeline and therefore to cover up its own default wrongfully 

cancelled the allotment of Appellant.  

5.10 The appellant further submitted that even if there is no date agreed 

by the Builder/Developer for handing over the Plot/Flat he cannot 
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be made to wait for indefinite period for possession and should be 

given the same in a reasonable period of time.  

5.11 The appellant submitted that delay in seeking License is directly 

attributed to Opposite Party's own inaction in approaching proper 

Forums in time hence it cannot be permitted to take any benefit out 

of it.  

5.12 The appellant submitted that the averments of the respondent in his 

objections are contrary according to his own letter on record dated 

15.06.2018 for development charges shows the balance instalment 

as nil. Whereas, the appellant paid almost whole sale price Rs.8.97 

lakhs as against Rs.9,00,000/- (rupees nine lakhs) which is 99.66% 

within time. The only outstanding payment is for the development 

charges. 

5.13 The appellant submitted that opposite party by relying on 

Appellant's letter itself establishes the fact that Appellant was 

sincerely pursuing his interest by approaching OP's office, off and 

on and enquiring about the status of development at the Site about 

which he was never given satisfactory reply. If Developer is at 

default in meeting its deadline, then Allottee is under no obligation 

to pay further instalments. In the instant case, Opposite party failed 

to deliver the plot within the stipulated time despite receiving full 

price of Plot and never disclosed to the Appellant about the status of 

development at site hence Appellant did not pay the development 

charges. Further, the respondent has failed to disclose and prove 

before Tribunal completely as to when and how they send the 

prescribed Agreement for Sale to Appellant for execution as 

required under Section 13 of Act 2016 and UP REAL ESTATE 

(REGULATION & DEVELOPMENT) (AGREEMENT FOR 

SALE/LEASE) RULES, 2018. 

5.14 The appellant further submitted that the opposite party is put to strict 

proof of satisfying the Tribunal as to when it informed about the 

development details at project to Appellant and or about its details 

since very beginning as alleged. OP has made only bald allegations 

in the para under reply without any documentary evidence which on 
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the other hand run contrary to record whereas for the first time 

demand of development charges without disclosing its details was 

raised in the year 2018 vide letter dt. 15.6.18, that too after 6 years 

of Allotment of plot. 

5.15 The appellant submitted that the allegations made in objections are 

incorrect hence denied and in reply thereto contents of foregoing 

paras are reiterated. OP admits that their project is ongoing hence 

section 11 (5) of RERA 2016 applies to unilateral cancellation of 

allotment.  

5.16 The appellant has further submitted that the respondent cannot 

approbate and reprobate. On the one side it denies the binding terms 

and conditions of Anubandh-Patra as Agreement to Sell in 

Objections and on the other side relies on the terms and conditions 

of Anubandh-Patra to justify their cancellation of Plot. They rely on 

their letter dt. 15.6.18, for the allegation that Appellant was in 

default in paying instalments whereas the said letter speaks 

otherwise by showing outstanding instalments as nil in schedule A 

at its bottom. 

5.17 The appellant submitted that he is still the member of the society for 

the purpose of owning a residential plot and in view of the 

provisions of U.P. Cooperative Societies Rules, he cannot be 

removed or expelled unless he is afforded a reasonable opportunity 

of being heard. While cancelling his plot, the respondent did not give 

any opportunity of being heard thus, causing prejudice to him. No 

principle of natural justice was followed and he has been denied the 

opportunity of being heard while cancellation of his plot. 

5.18 The appellant submitted that the reliance of the respondent on its 

letter of cancellation dt. 24.9.21 itself shows that how wrongly OP 

is trying to defend his inactions as letter of cancellation can never 

be adjudged as source of information given at the time when 

allotment was in existence, moreover the said letter also nowhere 

discloses as to when OP supplied the draft Agreement to Sell to the 

Appellant as required under section 13 of Act 2016 and UP REAL 

ESTATE (REGULATION & DEVELOPMENT) (AGREEMENT 
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FOR SALE/LEASE) RULES, 2018. OP has wrongly stated that 

vide letter dt. 15.6.18 he was informed about execution of prescribed 

agreement as the said letter nowhere speaks so. 

5.19 The appellant has submitted that the judgment of learned Tribunal 

dated 23.03.2022 passed in Appeal No.232 of 2021 (Vinod Kumar. 

Vs. Citizen Housing and Development Cooperative Society), 

squarely covers the dispute under instant Appeal. He further 

submitted that the findings of Hon'ble Tribunal against the same 

respondent for the same project and considering same Anubandh-

Patra are important for adjudication of instant Appeal i.e., firstly, on 

examining the entire pleading of respondent we can safely observe 

that the respondent failed to deliver the possession of the plots as 

per Agreement as well as take steps for development of the scheme 

and transformed the project/scheme in question into integrated 

township in pursuance to the policy of the state govt. The respondent 

is yet to take various steps for execution/completion of the project 

and secondly, on the basis of aforesaid analysis we are of the 

considered view that as allottee cannot be said to be a defaulter if he 

stops making payment of instalments if the promoter fails to achieve 

the target/milestone disclosed/declared in the advertisement, 

allotment letter or agreement.  

5.20 The appellant has submitted that the respondent has already 

admitted in objections that Appellant visited their office on 3.7.19 

but have not disclosed and concealed the fact that Appellant 

immediately after receiving the letter of the respondent dated 

15.6.2019, in which for the first time execution of prescribed 

Agreement was asked for, visited respondent’s office for execution 

of the same but was told that he will be informed for a later date 

which never happened. The respondent has failed to discharge his 

obligation to prove before Tribunal as to when after the letter dated. 

15.6.2019, Appellant was again asked for to approach the 

respondent for execution of Agreement. 

5.21 The appellant further submitted that the appeal has merit and is 

liable to be allowed. 
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6. Heard Sri Anant Swaroop, the learned counsel for the appellant and 

Sri Gautam Johri, learned counsel for the respondent. 

7. On the basis of pleadings and submissions of parties, we frame the 

following issues: - 

(1) Whether agreement/document dated 22.02.2012, is a 
document executed between the appellant and respondent, for 
making appellant a member of Citizen Housing and 
Developing Cooperative Housing Society, Allahabad or for 
allotting a plot No.221, Sector B-2, admeasuring 200 sq. yds. 
for BSP Rs.9,00,000/-? 

(2) Whether the appellant is an allottee? 

(3) Whether the project is delayed? 

(4) Whether cancellation of allotment by promoter is valid? 

(5) Whether the appellant is entitled for possession and delay 
interest? 

(6) Whether the impugned order of the Regulatory Authority 
dated 17.10.2022 suffers from any illegality and perversity? 

8. Issue No.(1):- This issue involves the discussion and analysis of 

question whether agreement/document dated 22.02.2012, is a 

document executed between the appellant and respondent, for 

making appellant a member of Citizen Housing and Developing 

Cooperative Housing Society, Allahabad or for allotting a plot 

No.221, Sector B-2, admeasuring 200 sq. yards for BSP 

Rs.9,00,000/-. 

8.1 Appellant has submitted that he became member of the respondent 

Citizen Housing and Developing Cooperative Society Ltd. 

Prayagraj for the purpose of owning a residential plot in respondent 

project at New Suncity Integrated Township. It has also been 

submitted on behalf of the appellant that an agreement dated 

22.02.2012 was also executed between the parties after appellant 

took voluntary membership of the society by duly making payment 

of membership fee and his membership has been accepted.  

8.2 Respondent has submitted that Anubandh-Patra dated 22.02.2012 is 

not an agreement to sell of the plot but simply an Anubandh-Patra 

for approval of membership payment and registration which is 
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purely based on a concept layout before procurement of land as per 

the common practice in cooperative housing societies. 

8.3 Above submission of the respondent promoter is an admission 

regarding execution of Anubandh-Patra dated 22.02.2012 between 

appellant and respondent Housing Cooperative Society. 

8.4 Section 2 (n) of U.P. Cooperative Societies Act, 1965 defines 

‘member’, which means a person who joined in the application for 

registration of society or person admitted to membership after such 

registration in accordance with the provisions of the Act, Rules and 

Bylaws.  

8.5 Rule 38 of the U.P. Cooperative Societies Rules, 1968 provides 

provision/process for membership in a cooperative society. Rule, 38 

makes provision that every application for admission to the 

membership of a co-operative society shall be made to the secretary 

who shall place such application as soon as may be, before the 

authority competent under the bye-laws of the society to take 

decision on the question of admission to the membership of the 

society for disposal of an application for admission as a nominal or 

associate member, an officer of the society may be authorised by the 

committee of management of the society to be the competent 

authority. Competent authority shall consider the application for 

admission to membership and take final decision either admitting or 

refusing to admit the applicant to the membership of the society 

provided that applicant fulfils the qualifications for membership as 

laid down in the Act, Rules and Bylaws of the society and the 

applicant has applied for membership of the society in the manner 

laid down in the Bylaws of the society. The Bylaws of cooperative 

Housing Society Ltd. makes provision that one who is willing to 

become member of any cooperative housing society, he will have to 

apply on the proforma application/declaration as provided in 

Appendix ‘Kha’. Above provisions clarify that an application on 

proforma as provided in Appendix ‘Kha’, is required to be filed 

before the concerned Housing Society to become member. There is 
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no provision in the Act, Rules or Bylaws regarding execution of any 

agreement to induct any person as member of the housing society. 

8.6 Perusal of Anubandh-Patra dated 22.02.2012 clearly reveals that an 

agreement was executed between the Citizen Housing & 

Developing Cooperative Society Ltd., through Secretary Sri Nishith 

Verma and member of the Society Sri Alkesh Kumar Gupta for the 

allotment of a plot No.221 admeasuring 200 sq. yards for total 

consideration of Rs.9,00,000/-. Further, Paragraph-2 of Anubandh-

Patra mentions that purpose of this society is to develop land for 

housing purpose and allot plots to members for house construction. 

Paragraph-3 of the Anubandh-Patra mentions that society has placed 

proposal to allot plot No.221 admeasuring 200 sq. yards to its 

member/second party (Sri Alkesh Kumar Gupta). It also fortifies 

that appellant had been inducted as member of the respondent 

society prior to the execution of the Anubandh-Patra. It has been 

mentioned in the clause 4 of the agreement that the consideration 

amount of the plot has to be paid within 48 months under the 

conditions mentioned in the agreement. It has also been mentioned 

that Rs.2,25,000/- has been transferred by Sri Alkesh Kumar Gupta 

through RTGS in the Bank Account of the Housing Society. Sri 

Alkesh Kumar Gupta had to pay Rs.14,063/ every month for 48 

months.  

8.7 After depositing the whole amount, Sri Alkesh Kumar Gupta will 

get registered conveyance deed in his favour. Sri Alkesh Kumar 

Gupta could also deposit the money before the period of 48 months. 

It has not been mentioned in any paragraph of the Anubandh-Patra 

dated 22.02.2012 that this agreement is being executed only for 

inducting Sri Alkesh Kumar Gupta as member of the Housing 

Society. All contents of this agreement only substantiate the 

submission that the agreement dated 22.02.2012 was executed for 

allotment of plot No.221 in favour of Sri Alkesh Kumar Gupta, 

member of the Citizen Housing & Developing Cooperative Society 

Ltd., Allahabad. On the basis of the above discussion and analysis 

of fact and law, we are of the considered view that Anubandh-Patra 

dated 22.02.2012 is an allotment agreement executed between the 
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Citizen Housing & Developing Cooperative Society Ltd., Allahabad 

and member Sri Alkesh Kumar Gupta to allot plot No.221 

admeasuring 200 yards for total consideration of Rs.9,00,000/-. The 

Anubandh-Patra dated 22.02.2012, has not been executed to induct 

appellant as member of the Housing Society. The Issue No.(1) is 

answered accordingly. 

9. Issue No.(2):- This issue involves the discussion and analysis of 

question whether the appellant is an allottee. 

9.1 Answer to Issue No.1 clarifies that plot No.221 admeasuring 200 

yards, total consideration of Rs.9,00,000/- has been allotted to Sri 

Alkesh Kumar Gupta who was a member of the respondent housing 

society. Section 2 (d) of the RERA Act, 2016 defines ‘allottee’ 

which is extracted as below:- 

“(d) “allottee” in relation to a real estate project, means the person 
to whom a plot, apartment or building, as the case may be, has been 
allotted, sold (whether as freehold or leasehold) or otherwise 
transferred by the promoter, and includes the person who 
subsequently acquires the said allotment through sale, transfer or 
otherwise but does not include a person to whom such plot, 
apartment or building, as the case may be, is given on rent;” 

   The above definition of allottee is very clear that a person 

is said to be an allottee to whom a plot/apartment or building has 

been allotted to be sold or otherwise transferred by the promoter in 

relation to a real estate project.  

9.2 Section 2 (zk) defines ‘promoter’ which includes a cooperative 

housing society that constructs apartment or buildings for its 

members or in respect of the allottees of such apartments or 

buildings. Combined analysis of Section 2 (d) and 2 (zk) makes it 

clear that in the present case, appellant Sri Alkesh Kumar Gupta, 

member of the Society, became allottee of plot No.221 in the project 

New Suncity Integrated Township, Mauja Andawa and 

Bandwatahirpur, Pargana Jhunsi, Tehsil, Phoolpur, Distt. Prayagraj, 

launched by the respondent Cooperative Housing Society, after the 

execution of Anubandh-Patra dated 22.02.2012. The Issue No.(2) is 

answered accordingly. 
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10. Issue No.(3):- This issue involves the discussion and analysis of 

question whether the project is delayed. 

10.1 Appellant has submitted that after payment of Rs.2,25,000/- to the 

respondent promoter on 23.10.2012, the agreement was executed 

between the parties. The agreement dated 22.02.2012 has been 

uploaded by the appellant allottee. The respondent promoter has 

mentioned in his objections that the Anubandh-Patra was executed 

in February, 2013 but due to typing mistake, the date has been 

wrongly mentioned as February, 2012. Perusal of agreement reveals 

that it has been mentioned in paragraph-4 (ka) that Sri Alkesh 

Kumar Gupta has deposited Rs.2,25,000/- in the account of the 

society which has been received through RTGS on 15.11.2012. The 

Anubandh-Patra therefore was executed after 15.11.2012. In the 

circumstances, the submission of respondent promoter appears to be 

correct that Anubandh-Patra was executed on 22.02.2013. Further, 

it has been mentioned in paragraph-4 (ka) that within four years (48 

months from the date of execution of the Anubandh-Patra) the 

allottee was required to deposit the balance amount at Rs.6,75,000/ 

in monthly instalments of Rs.14,063/-. After deposit of entire 

outstanding consideration, Sri Alkesh Kumar Gupta can get 

conveyance deed of the allotted plot executed in his favour. Vide 

Clause 5 of the Anubandh-Patra, an option was given to Sri Alkesh 

Kumar Gupta to get the conveyance deed registered within 24 

months after deposit of entire amount and take possession instead of 

making payment in 48 months. Four years completion period has 

been mentioned in the Anubandh-Patra. The allottee has an option 

to get the conveyance deed executed even before that period if 

allottee deposits the whole consideration amount. As per the above 

mentioned Anubandh-Patra, completion/date of possession was 

22.02.2017, but there is no document on record that the respondent 

promoter completed the project before 22.02.2017 and obtained 

completion certificate from the competent authority. The project 

was not complete on 01.05.2017 (date of enforcement of RERA Act, 

2016). Therefore, the respondent promoter registered the project 
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with Real Estate Regulatory Authority, Lucknow, being an ongoing 

project. 

10.2 The respondent promoter has himself admitted that he applied for 

license to develop the housing society as per Integrated Township 

Plan, 2024. The license was issued on 04.05.2018. Thereafter, 

respondent promoter applied for registration with RERA, the project 

was registered with RERA on 24.05.2024. The project was duly 

approved by the Prayagraj Development Authority on 16.03.2020. 

The layout plan was finally approved by the Prayagraj Development 

authority on 27.09.2021. The respondent promoter has filed 

completion certificate dated 12.02.2025 issued by the Prayagraj 

Development Authority. 

10.3 On examination of the above facts and pleadings of both the parties, 

it is clear that the respondent promoter failed to complete the project 

within the assured/agreed period of four years mentioned in the 

Anubandh-Patra, i.e., on or before 22.02.2017, thus, the project was 

delayed. The completion period mentioned in the RERA registration 

details cannot override the assured period of completion mentioned 

in the Anubandh-Patra executed between both the parties 

mentioning the terms and conditions of allotment. Therefore, we are 

of the view that project of the respondent promoter is delayed. The 

Issue No.(3) is answered accordingly. 

11. Issue No.(4):- This issue involves the discussion and analysis of 

question whether cancellation of allotment by promoter is valid. 

11.1 It has been submitted on behalf of the respondent that appellant 

defaulted on almost all the payments due towards the monthly 

instalments. After procuring license for developing the township on 

04.05.2018, from the Prayagraj Development Authority, the 

respondent promoter served the appellant with the demand notice 

dated 15.06.2018 for making payment due towards the development 

charges. Again, demand notice dated 15.06.2019 was served on the 

appellant for making payments but the appellant did not pay further 

amount. It has been mentioned in clause 12 of the Anubandh-Patra 

that if the payment is not made within specified time after the 
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demand letters, the registration will be cancelled. After waiting for 

almost more than two years, the unit of the appellant was cancelled, 

vide letter dated 24.09.2021. Respondent has also submitted that the 

appellant was asked to execute agreement as per the provisions of 

RERA Act, 2016.  

11.2 The appellant has referred to Section 11 (5) of the RERA Act, 2016 

and Rule 9.1, 9.2 and 9.3 of the Rules, 2018 which are extracted 

below:- 

“11. Functions and duties of promoter.— (5) The promoter may 
cancel the allotment only in terms of the agreement for sale: 
Provided that the allottee may approach the Authority for relief, if 
he is aggrieved by such cancellation and such cancellation is not in 
accordance with the terms of the agreement for sale, unilateral and 
without any sufficient cause.” 

“9.  EVENTS OF DEFAULTS AND CONSEQUENCES: 

9.1 Subject to the Force Majeure clause, the Promoter shall be 
considered under a condition of Default, in the following 
events: 

(i) Promoter fails to provide ready to move in possession of the 
[Apartment/Plot] to the Allottee within the time period 
specified in Para 7.1 or fails to complete the Project within 
the stipulated time disclosed at the time of registration of the 
Project with the Authority. For the purpose of this Para, 'ready 
to move in possession' shall mean that the apartment shall be 
in a habitable condition which is complete in all respects 
including the provision of all specifications, amenities and 
facilities, as agreed to between the parties, and for which 
occupation certificate and completion certificate, as the case 
may be, has been issued by the competent authority; 

(ii) Discontinuance of the Promoter's business as a developer on 
account of suspension or revocation of his registration under 
the provisions of the Act or the Rules or Regulations made 
thereunder. 

9.2 In case of Default by Promoter under the conditions listed 
above a non defaulting Allottee is entitled to the following: 

(i) Stop making further payments to Promoter as demanded by 
the Promoter. If the Allottee stops making payments, the 
Promoter shall correct the situation by completing the 
construction milestones and only thereafter the Allottee be 
required to make the next payment without any interest; or 

(ii) The Allottee shall have the option of terminating the 
Agreement in which case the Promoter shall be liable to 
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refund the entire money paid by the Allottee under any head 
whatsoever towards the purchase of the apartment, along with 
interest at the rate equal to MCLR (Marginal Cost of Lending 
Rate) on home loan of State Bank of India +1% unless 
provided otherwise under the Rules. within forty-five days of 
receiving the termination notice:  

 Provided that where an Allottee does not intend to withdraw 
from the Project or terminate the Agreement, he shall be paid, 
by the Promoter, interest at the rate prescribed in the Rules, 
for every month of delay till the handing over of the 
possession of the [Apartment/Plot], which shall be paid by the 
Promoter to the Allottee within forty-five days of it becoming 
due. 

9.3 The Allottee shall be considered under a condition of Default, 
on the occurrence of the following events: 

(i) In case the Allottee fails to make payments for 2 (two) -
consecutive demands made by the Promoter as per the 
Payment Plan annexed hereto, despite having been issued 
notice in that regard the Allottee shall be liable to pay interest 
to the promoter on the unpaid amount at the rate equal to 
MCLR (Marginal Cost of Lending Rate) on home loan of 
State Bank of India +1% unless provided otherwise under the 
Rules. The Promoter must not be in default to take this 
benefit; 

(ii) In case of Default by Allottee under the condition listed above 
continues for a period beyond 3 (three) consecutive months 
after notice from the Promoter in this regard, the Promoter 
may cancel the allotment of the [Apartment/Plot] in favour of 
the Allottee and refund the money paid to him by the Allottee 
by deducting the booking amount and the interest liabilities 
and this Agreement shall thereupon stand terminated. The 
Promoter must not be in default to take this benefit;  

 Provided that the Promoter shall intimate the Allottee about 
such termination at least thirty days prior to such termination. 

11.3 Perusal of above provisions reveal that if the promoter is in default 

and promoter has failed to provide possession of the allotted unit to 

the allottee within assured time period after obtaining occupation 

certificate/completion certificate within time, then promoter shall be 

treated as defaulter and allottee is entitled to stop making further 

payments to the promoter as demanded by the promoter. If the 

allottee stops making payment, the promoter shall first correct the 

situation by completing the construction/completion milestones and 

only thereafter, the allottee be required to make next payment 

without any interest. If the allottee is in default, then promoter shall 
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issue pre-cancellation notice and after expiry of 30 days of such 

notice, final termination notice can be issued. 

11.4 Answer to Issue No.3 makes it clear that present project of the 

promoter is delayed and without obtaining OC/CC from the 

competent authority, the respondent promoter continued to make 

illegal demands for payment and finally, cancelled the allotment, 

vide letter dated 24.09.2021. It is admitted fact that the respondent 

promoter received license for development of an integrated 

township on 04.05.2018, demand letter has been issued on 

15.06.2019, layout plan/map was approved, vide sanctioned letter 

dated 27.02.2021 by the Prayagraj Vikas Pradhikaran. It is also 

admitted fact that the completion certificate of the project was issued 

by the Prayagraj Development Authority on 12.02.2025. However, 

allotment of appellant’s plot was cancelled by the respondent 

promoter, vide cancellation letter dated 24.09.2021, which makes it 

very clear that admittedly, the project of the respondent promoter is 

delayed and the respondent promoter was under an obligation to first 

correct the situation by completing the development of project and 

obtain completion certificate. Only thereafter, the allottee can be 

required to make subsequent payment without any interest. 

11.5 Respondent promoter has not refunded the deposited amount to 

appellant after cancellation. 

11.6 Perusal of copy of consumer ledger reveals that last instalment paid 

on 02.11.2016 within 4 years (48 months) from the date of execution 

of agreement dated 22.02.2012/22.02.2013 as per the clause 4 of the 

agreement. Development charges demand letter dated 15.06.2018 

also does not mention any due instalment. It mentions nil against the 

outstanding/due instalment and interest on due instalment. No delay 

interest for any delayed payment has been charged by the respondent 

promoter in letter dated 15.06.2018 because appellant allottee had 

paid consideration amount within 4 years (48 months) period as per 

the clause 4 of the agreement dated 22.02.2012/22.02.2013. 

11.7 The respondent promoter has submitted that after receiving the 

license for developing the integrated township from the competent 
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authority, he sent a notice dated 15.06.2018 to the appellant to 

deposit Rs.2,17,100/- towards development charges. Further, a letter 

dated 15.06.2019 was issued to the appellant to deposit 

Rs.6,43,000/- towards due instalments, computed at monthly 

instalment of Rs.1,28,600/-. The appellant allottee has submitted 

that the letter dated 15.06.2018 and 15.06.2019 respectively does 

not mention under which heads, the amount of development charges 

are payable by the allottee. Likewise, how the amount has been 

increased from Rs.2,17,100/- to Rs.6,43,000/-. Perusal of these two 

demand letters reveal that it has not been mentioned that 

development charges Rs.2,17,100/- is payable by the allottee under 

which different heads. Further, without disclosing as to how 

Rs.6,43,000/- is payable by the allottee towards due amount, but 

how the amount at Rs.2,17,100/- increased to Rs.6,43,000/- within 

one year. Perusal of paragraph-8 of Anubandh-Patra reveals that 

development charges, any other charges imposed by the 

Government/competent authority, external electricity charges are 

also payable by the allottee. Clause 12 of the Anubandh-Patra 

mentions that stamp and registration fee are also payable by the 

allottee but letter dated 15.06.2018 and 15.06.2019 does not disclose 

the heads of the charges for which the amount at Rs.2,17,100/- and 

later on, amount of Rs.6,43,000/- is payable by the allottee. 

Therefore, these demand letters dated 15.06.2018, as well as, 

15.06.2019 are not valid demand letters. 

11.8 Above analysis and discussion clarify that the respondent promoter 

has neither issued any pre-cancellation notice prior to 30 days to the 

final cancellation notice, nor, obtained OC/CC before cancelling the 

unit of the appellant allottee. Therefore, it is clear that the unit has 

been cancelled without issuing any pre-cancellation notice, 30 days 

prior to cancellation letter dated 24.09.2021, which has been issued 

in utter violation of the provisions of the RERA Act, 2016 and 

Rules, 2018. We are, therefore, of the view that the cancellation 

letter/notice dated 24.09.2021, is illegal and invalid. The Issue 

No.(4) is answered accordingly. 
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12. Issue No.(5):- This issue involves the discussion and analysis of 

question whether appellant allottee is entitled for possession and 

delay interest. 

12.1 Answer to Issue No.(1) clarifies that agreement/document dated 

22.02.2012 has been executed between the appellant allottee and 

respondent promoter for allotting plot No.221, Sector B-2, 

admeasuring 200 sq. yards for BSP Rs.9,00,000/-. Answer to Issue 

No.(2) clarifies that the appellant is allottee under the provisions of 

RERA Act, 2016. Answer to Issue No.(3) clarifies that the project 

of the respondent promoter is delayed. 

12.2 Section 18 (1) of RERA Act is extracted as below:- 

“18. Return of amount and compensation. (1) If the promoter 
fails to complete or is unable to give possession of an 
apartment, plot or building, — 

(a)  in accordance with the terms of the agreement for sale or, as 
the case may be, duly completed by the date specified therein; 
or 

(b) due to discontinuance of his business as a developer on 
account of suspension or revocation of the registration under 
this Act or for any other reason, 

 he shall be liable on demand to the allottees, in case the 
allottee wishes to withdraw from the project, without 
prejudice to any other remedy available, to return the amount 
received by him in respect of that apartment, plot, building, 
as the case may be, with interest at such rate as may be 
prescribed in this behalf including compensation in the 
manner as provided under this Act: 

 Provided that where an allottee does not intend to withdraw 
from the project, he shall be paid, by the promoter, interest 
for every month of delay, till the handing over of the 
possession, at such rate as may be prescribed.” 

12.3 Proviso to sub-section (1) of Section 18 of the RERA Act, 2016 

makes provision that if project is delayed and allottee opts to remain 

in the project, then allottee shall be paid interest by the promoter for 

every month’s delay at the prescribed rate of interest on deposit from 

the date of default till the handing over of possession. 

12.4 Admittedly, present project is a delayed project. Respondent 

promoter had to make offer of possession on or before 22.02.2017 
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after completing project. A project is considered to be complete 

when completion certificate is issued by the competent authority 

regarding the completion of the project. The appellant allottee has 

legally and rightly stopped making payment of consideration and 

development charges due to delay of the project. The respondent 

promoter obtained completion certificate on 12.02.2025. Therefore, 

appellant allottee is entitled for delay interest from 23.02.2017 to the 

date of valid offer of possession/possession whichever is later issued 

after obtaining the completion certificate by the respondent 

promoter at the prescribed rate of MCLR+1% on the deposited 

amount of allottee. The Issue No.(5) is answered accordingly. 

13. Issue No.(6):- This issue involves the interpretation of fact whether 

the impugned order dated 17.10.2022 passed by the Regulatory 

Authority suffers from any perversity and illegality. 

13.1 Learned Regulatory Authority has dismissed the Complaint 

No.LKO120/03/91437/2022 filed by the appellant against 

respondent for possession and delay interest in relation to allotted 

plot No.221 by observing that Anubandh-Patra is not sale 

agreement, complainant has not paid any amount on demands issued 

by the promoter from year 2016 onwards. Consequently, promoter 

cancelled the unit on 24.09.2021. Unit has been cancelled prior to 

the filing of complaint. Learned Regulatory Authority came to the 

conclusion that complainant does not fall under the category of 

‘allottee’. Relief of possession cannot be granted because unit has 

been cancelled. 

13.2 Answer to Issue No.(5) clarifies that Anubandh-Patra dated 

22.02.2012 is an agreement between Appellant (member of the 

respondent Society) and respondent Housing Development Society 

executed for the allotment of a plot No.221 (Sector B-2) 

admeasuring 200 sq. yards for consideration of Rs.9,00,000/- 

Appellant is member and allottee of the respondent Housing 

Society, New Suncity Project, Prayagraj. Project is delayed because 

it could not be completed within the assured period of 4 years from 

the date of execution of Anubandh-Patra. Cancellation of allotment 
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of plot/apartment by respondent promoter is invalid and illegal, 

consequently, appellant allottee is entitled to delay interest for the 

period beyond the assured date of completion till the date of valid 

offer of possession/physical possession, whichever is later, after 

obtaining the OC/CC of the project. 

13.3 On the basis of above analysis and discussion, it is clear that learned 

Regulatory Authority committed an error while misinterpreting the 

Anubandh-Patra; default of the promoter in completing the project 

and cancellation of unit by the promoter was not considered, and 

analysed in terms of the provisions of RERA Act, 2016 read with 

Rules, 2018. Therefore, learned Regulatory Authority dismissed the 

complaint of complainant/allottee on the basis of wrong conclusion 

both on fact and applicable law in the matter in issue. We are, 

therefore, of the considered view that the impugned order dated 

17.10.2022 suffers from perversity and illegality. The Issue No.(6) 

is answered accordingly. 

14. On the basis of above discussion and analysis, the present Appeal 

No.861 of 2022 succeeds, accordingly, is allowed by passing the 

following orders:- 

(i) The impugned order dated 17.10.2022 passed by Bench 
No. 1 of Uttar Pradesh Real Estate Regulatory Authority, 
Lucknow in Complaint No.LKO120/03/91437/2022 
(Alkesh Kumar Gupta Vs. Citizen Housing and 
Developing Cooperative Society Ltd. Prayagraj), is set 
aside and quashed. 

(ii) The unit cancellation letter dated 24.09.2021 is set aside, 
consequently, the allotment of the allottee’s unit is 
restored. 

(iii) The respondent promoter is directed to deliver the 
possession of the allotted unit and pay the delay interest 
from 13.02.2017 till the date of valid offer of 
possession/physical possession whichever is later, in 
terms of Section 18 (1) of the RERA Act, 2016. 

(iv) The respondent promoter is directed to issue fresh offer of 
possession/demand adjusting the abovementioned delay 
interest in accordance with the above directions. 
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(v) The appellant allottee will pay the valid development 
charges as well as charges towards stamp and registration 
fee for the execution and registration of conveyance deed. 

(vi) The respondent promoter is directed to execute the 
conveyance deed in favour of the appellant allottee. 

(vii) The respondent promoter is directed to comply the above 
orders within 45 days from the date of uploading of the 
order. 

(viii) No order as to cost. 

 
 

(Rameshwar Singh)          (Sanjai Khare) 
Order Date:-06/04/2026 
RajneeshPS) 


