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            RESERVED JUDGMENT 

         BENCH-1 

THE UTTAR PRADESH  REAL ESTATE APPELLATE TRIBUNAL, 
AT 

LUCKNOW.  

 

APPEAL NO. 55/2021 

Mala Sharma.                   …Appellant. 

      Versus 

M/S Shipra Estate Limited & Jai Krishna Estate Developers Private 
Limited.                  ……………Respondent. 

    (Complaint No. LKO162/09/1161/2019) 

     With 

APPEAL NO. 56/2021 

Kamod Kumar Pathak.                 …Appellant. 

      Versus 

M/S Shipra Estate Limited & Jai Krishna Estate Developers Private 
Limited.                  ……………Respondent. 

    (Complaint No. LKO162/09/1118/2019) 

      With 

APPEAL NO. 57/2021 

Anjali Jain.                   ………Appellant. 

      Versus 

M/S Shipra Estate Limited & Jai Krishna Estate Developers Private 
Limited.                  ……………Respondent. 

    (Complaint No. LKO162/09/1158/2019) 

     

      ------------- 

Hon’ble Mr. Justice (Dr.) D. K. Arora, Chairman. 
Hon’ble Mr. Rajiv Misra, Administrative Member. 

1. All these appeals have been preferred against the common judgment and 

order of the U.P. Real Estate Regulatory Authority, Lucknow 

(hereinafter referred to as ‘the Regulatory Authority’), dated 21.10.2020, 

therefore, they were heard together and are being disposed of by a 
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common judgment.   For the sake of convenience we take Appeal No. 

55/2021 as leading case.  

2. The Regulatory Authority, vide impugned order dated 21.10.2020  

dismissed the complaints of the appellants on the ground that the project 

in question was not registered with RERA and the Regulatory Authority 

has no power to pass order with respect to unregistered project.  The 

complainants/appellants may file their complaint again after registration 

of the project.  

3.       The facts of the case, in brief, as culled out from the memo of Appeal 

No. 55 of 2021, are that the appellant with the desire to purchase a 

residential plot in the respondent’s project known as “Shipra Integrated 

Township” situated at village Maste Mau, district Lucknow, approached 

the respondent. 

3.1   The appellant and the respondent entered into an agreement dated 

11.11.2012 through which the appellant was allotted a plot admeasuring 

250 square yards.  The cost of the plot as per agreement was 

Rs.8,50,000/- and the appellant paid the full amount of the cost of the 

plot.  

3.2  In clause 9 of the agreement it was clearly stated that the first party 

(respondent herein) contemplates that it shall allot the plot to the second 

party (appellant herein) within a period of 24 months from the date of 

the agreement or such extended period as may be mutually agreed upon 

by the parties, however, if for any reason beyond the control of the first 

party there is any delay, the first party shall be entitled to a grace period 

as may be mutually agreed upon by both the parties beyond the said 

period of 24 months.  

3.3  As per the above mentioned clause of the agreement the respondent 

should have handed over the possession of the plot to the appellant on or 

before 24 months i.e. 10.11.2014, but the respondent has failed to do so.  

3.4 As per clause 13(i) of the agreement the respondent agreed that in the 

event of failure to allot the plot in the said colony after 24 months, then 

in that case the appellant would be entitled to get a refund of amount at 
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the rate of  Rs.9000/- per square yard for the plot of 250 square yard.  

The respondent has also failed to refund the same. 

3.5  Under the Integrated Township Policy of the Government of Uttar 

Pradesh the respondent was permitted by Lucknow Development 

Authority vide Licence No. 112/VC/EE/HTIG/2013 dated 09.07.2013 

for development of above mentioned residential township on 372 acres 

of land.  Later, on 18th September, 2015, the licence was revalidated by 

Vice Chairman, Lucknow Development Authority vide letter No. 

116/VC/EE/HTIG/2015 dated 18.09.2015 for an  indefinite period. 

3.6  The requests made by the appellant to the respondent for delivery of 

possession of the plot went in deaf ears.  Feeling aggrieved the appellant 

filed a complaint before the Regulatory Authority which was registered 

as Complaint No. LKO162/09/1161/2019. 

3.7  Before the Regulatory Authority the appellant raised the issue of 

immediate possession with delay interest as per the provisions of the 

Real Estate (Regulation and Development) Act, 2016 (hereinafter 

referred to as ‘the Act 2016’) whereas the respondent made the 

contention that the complaint of the appellant was not maintainable since 

the project of the respondent does not come within the jurisdiction of the 

Regulatory Authority. 

3.8  The Regulatory Authority vide order dated 21.10.2020 dismissed the 

complaint of the appellant on the ground that the project in question was 

not registered with RERA and the Regulatory Authority has no power to 

pass order with respect to unregistered project, and the 

complainant/appellant may file her complaint again after registration of 

the project. 

4.  The appellant has challenged the impugned order of the Regulatory 

Authority dated 21.10.2020 on the following grounds:-- 

(I)  The appellant is an allottee and not a promoter/shareholder/ 

creditor of M/S Shipra Estate Limited, the respondent. 

(II)  The Integrated Township Project licensed by LDA is liable to be 

registered in RERA as an ongoing project under the proviso of 

Section 3(1) of the Act 2016.  
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(III)  The RERA should not come into action if the promoter and LDA 

both are in dereliction of their duties towards the allottees. 

(IV)  The jurisdiction of the Real Estate Regulatory Authority is not 

only co-extensive with the registration of the project.  

(V) RERA has jurisdiction over such dispute, despite an arbitral 

clause in the agreement or the existing option of filing a suit in 

civil court.  

(VI)  A company cannot be represented in the authority by a person 

who is not authorized by its board to do so.  

(VII)  The issues, evidence, authorities and facts raised in the complaint 

have not been taken into cognizance by the Regulatory Authority 

while passing the impugned order. 

(VIII) The impugned order is against the objects and specific provisions 

such as Sections 2(d), 2 (zk), 2 (zj), 2(zn), 3, 11, 18, 31, 59 and 79 

of the Act 2016.  

(IX) The evidence has not been properly evaluated by the Regulatory 

Authority. 

(X) The pleas raised and precedents cited in the case have not been 

considered by the Regulatory Authority. 

(XI) The order passed by the Regulatory Authority is devoid of reasons 

and non-speaking on the issues raised by the 

complainant/appellant. 

(XII) Ignoring the facts and pleas raised by the complainant the 

Regulatory Authority has not followed the principles of natural 

justice and the statutes. 

(XIII) The principle of estoppel, jurisdiction, equity and justice have 

been ignored by the Regulatory Authority. 

(XIV) All the issues raised in the complaint have not been answered in 

the judgment passed by the Regulatory Authority. 
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(XV) The operative portion of the judgment is vague and has no legal 

effect at all.  

(XVI) The judgment suffers from the lack of transparency and sense of 

justice.  

5.  The appellant has prayed for the following relief:-- 

(1)   Pass an order to the opposite party to honour the terms and 

conditions of the agreement and allot the plot with payment of 

interest for every month of delay from the due date i.e. 12.08.2014 

till the handing over of the possession of the plot at the rate of 

18% annually compoundable.  Or, in compliance of para 13 of the 

agreement, regarding the refund of amount after lapse of 24 

months from the date of agreement i.e. 11.11.2012 under which 

the opposite party is liable to refund the advance amount at the 

rate of rupees 9,000/- per sq. yard along with interest.  

(2)  Pass an order to pay to appellant Rs.62,20,771/- which is worked 

out as above @ Rs.9000/- per sq. yards x 250= Rs.49,50,000/- due 

on 10th November, 2014 with interest @ 18% compounding 

annually. 

(3)  Award compensation against the damage caused due to breach of 

contract for the sale of a plot by the opposite party, thus causing 

mental agony to the complainant by their intended fraud and 

inordinate delay. 

(4) Pass an order directing the respondent to pay all the legal and 

other ancillary expenses incurred by the complainant in the 

present matter. 

6.  The respondent filed objection to the memo of appeal stating that the 

appellant has not approached the Tribunal with clean hand and the 

instant appeal is not maintainable. 

6.1  The appellant is relying on the agreement dated 11.11.2012 entered into 

between the parties.  Clause 19 of the said agreement specifically 

provides a mechanism for resolution of disputes between the parties 
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through arbitration.  On this ground alone the present appeal is not 

maintainable and is liable to be dismissed.  

6.2  The purported project in question is not registered with UP RERA and 

also not required to be registered under the provisions of the Act 2016, 

therefore, this Tribunal has no jurisdiction to adjudicate the present 

appeal.  

6.3  The agreement dated 11.11.2012 is basically an agreement between the 

parties for purchase/acquisition of undeveloped/raw land to enable the 

respondent to launch an Integrated Township in future as per the then 

applicable relevant provisions of bye laws and policies, governing 

launch and development of an Integrated Township.  The appellant has 

contributed Rs.8,50,000/- with the respondent for assembly of land to 

enable the respondent to launch an Integrated Township in future and in 

this regard the agreement dated 11.11.2012 was executed between the 

parties clearly mentioning all these terms therein and in lieu of the 

aforesaid contribution of the appellant towards purchase of land, the 

appellant is entitled to get the benefit as mentioned in the agreement.  

6.4  It is denied that the project was launched by the respondent and as per 

the agreement the date of completion of project is 11.11.2014.  Launch 

of project is agreed to be a future development/promise dependent upon 

the assembly of required land, approvals, sanctions in shape of DPR, 

Layout Plan etc. to launch an integrated township. 

6.5  Without any cause of action the appellant filed the complaint before the 

Regulatory Authority instead of invoking arbitration clause 19 as 

mentioned in the agreement dated 11.11.2012. 

6.6 The Regulatory Authority passed the reasoned order having no infirmity.  

6.7 The appellant preferred the present appeal without any valid grounds. 

6.8 Issues were neither raised nor framed by the Regulatory Authority while 

adjudicating the complaint.  The appellant is not an allottee of plot.  The 

appellant contributed Rs.8,50,000/- in the form of investment.  The 

hearing was conducted by the Regulatory Authority through online 

mode.  The authorized representative of the respondent participated in 

the hearing through virtual mode. 
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6.9  Section 3(1) of the Act 2016 provides that no promoter shall advertise, 

market, book, sell or offer for sale or invite persons to purchase in any 

manner any plot, apartment or building, as the case may be, in any Real 

Estate Project or part of it, in any planning area, without registering the 

Real Estate Project with the Real Estate Regulatory Authority 

established under the Act. To attract the provisions of Section 3(1) of the 

Act, existence of a Real Estate Project is mandatory pre-requisite 

condition.  Section 2(zn) of the Act 2016 defines ‘Real Estate Project’.  

This definition suggests existence of a development work in respect of 

apartment or plot, which is missing in the instant matter.  

6.10 The appellant is making an allegation against the Lucknow Development 

Authority without impleading LDA as a party.  These allegations were 

never raised before the Regulatory Authority.  

6.11  Section 79 of the Act 2016 bars the jurisdiction of Civil Court.  This 

section does not bar the jurisdiction of Arbitral Tribunal to resolve the 

dispute as per the terms of the agreement.   

6.12  The dispute raised by the appellant is of civil nature and only Civil Court 

has jurisdiction to adjudicate the dispute, if any.  

6.13. A dispute of similar nature based on similar agreement for same relief 

and relating to the same project was raised by Smt. Deepti Rastogi and 

Sri Rajat Rastogi against the respondent before the Regulatory Authority 

in Complaint No. LKO162/03/1046/2019 claiming that the proposed 

Integrated Township is mandatorily required to be registered with UP 

RERA.  The Regulatory Authority held that the complainants are not 

allottees, rather they are partner or creditor in the project, the project is 

not liable for registration with RERA and RERA does not have any role 

for refund of amount invested and dismissed the complaint vide order 

dated 04.06.2019. 

6.14  The purported project in question is not registered with UP RERA and 

also not required to be registered as such under the provisions of the Act 

2016.  The transaction alleged by the complainant cannot be treated as 

launch of any real estate project.   
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6.15  The facts narrated below emerging from the agreement dated 

11.11.20112 entered into between the parties and relevant provisions of 

Integrated Township Policy, 2014, establish beyond any iota of doubt 

that the respondent has not launched any real estate project as yet, which 

requires to be registered as project or ongoing project under the 

provisions of the Act 2016:-- 

A. It has been categorically mentioned in the recital A of the 

agreement dated 11.11.2012 that as per integrated township 

policy, 2005, assembly of the land is permitted in law.  Further as 

per recital B it has also been declared that the respondent is only 

contemplating development of integrated township.  It is nowhere 

mentioned or agreed that the respondent is launching or is about 

to launch any real estate project. 

B. The agreement dated 11.11.2012 is basically an agreement 

between the parties for purchase of land to enable the respondent 

to launch an Integrated Township in future as per the then 

applicable relevant provisions of bye laws and policies governing 

launch and development of an Integrated Township. 

C. As per clause 1 and recital C of the agreement dated 11.11.2012 

the complainant was in agreement to provide funds for 

purchase/acquisition of undeveloped land by the respondent for 

purpose of development of Integrated Township. 

D. Clause 15 of the agreement dated 11.11.2012 does not treat the 

transaction as agreed and even a pre-launch of the project.  As 

such launch or existence of project cannot be assumed.  Launch of 

project is agreed to be a future development/promise dependent 

upon the assembly of required land, approvals, sanctions in shape 

of DPR, Layout Plan etc. to launch an integrated township.  

E. Clause 3 and other terms and conditions of the agreement dated 

11.11.2012 provide that after issuance of a licence, requisite 

approvals and sanctions from the competent authorities the 

respondent will be required to develop colony and to launch the 

project i.e. integrated township in future.  Thereafter the launch of 
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the project can only be assumed.  Presently parties to the 

agreement have not assembled required quantum of land to get 

said approvals and sanctions from the competent authorities, 

therefore, no question of launching of a project arises.  The launch 

of the project and requirement of its registration under the Act 

2016 is a farfetched argument at this stage. 

6.16  The Lucknow Development Authority had already issued a licence dated 

09.07.2013 duly validated on 18.09.2015 in favour of the respondent for 

development of integrated township having area of 372 acres of land and 

the respondent is in process to obtain other legal approvals, sanctions to 

launch the project/integrated township.  Respondent is just short of 

acquiring 50% land of proposed project/integrated township and as soon 

as the respondent acquires land for approval of DPR, development 

agreement will be executed with Lucknow Development Authority and 

it will get the DPR approved and layout plan sanctioned.  Thereafter 

only the question of launch of the project will arise.  After completing 

the above formalities and approvals, the registration of the project with 

UP RERA will be required. 

6.17. As per clause 9 of integrated township policy, 2014, for approvals of 

DPR and to start the development of the project, 50% area of licensed 

land is required.  The said policy of 2014 also provides for extension of 

time for assembly of land.  At this stage registration of the project under 

the provisions of the Act 2016 is not required and is premature.  

6.18  The complainant/appellant is under obligation to establish that under the 

aforesaid circumstances the respondent is liable to launch and to register 

the project with U.P. RERA. 

6.19 The complaint is premature and is beyond the scope of the Act 2016.  

The complainant has chosen wrong forum to adjudicate the alleged 

dispute. 

6.20  It is vehemently denied that total value of flat/apartment/plot is 

Rs.8,50,000/-.  In this regard the respondent neither executed any 

agreement nor any allotment was made in favour of the complainant.  
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6.21  No agreement for sale indicating the date of completion i.e. 11.11.2014 

was executed by the respondent.  

6.22  The appellant has contributed Rs.8,50,000/- with the respondent for 

assembly of land to enable the respondent to launch an integrated 

township in future as per the then applicable relevant provisions of bye 

laws and policies regarding launch and development of an integrated 

township and in this regard the agreement dated 11.11.2012 was also 

executed between the parties clearly mentioning all the terms therein.  

6.23  The complainant issued a legal notice dated 23.06.2019 through her 

counsel making vague allegation therein upon the respondent.  In the 

said notice the complainant admitted that she has contributed 

Rs.8,50,000/- in the form of investment with the respondent and no 

allotment was made in favour of the complainant.  The present 

complaint filed by the complainant is after thought and the contents are 

contrary to the facts stated in the notice dated 23.06.2019. 

6.24  This Tribunal has no jurisdiction to adjudicate the present dispute and 

pass any order for enforcement of the terms mentioned in the agreement 

dated 11.11.2012. 

6.25  The appellant is neither customer nor allottee of the respondent.  The 

appellant is rather investor as is evident from clause C, 1, 2 & 5 of the 

aforesaid agreement.  

6.26  As per the appellant she was entitled to claim the alleged relief in the 

instant case after expiry of 24 months i.e. 11.11.2012, but filed the 

complaint in the year 2019. 

6.27 If, by any stretch of imagination, the appellant is deemed to be eligible 

for any respite from this Tribunal, the respondent shall be obliged and 

endeavor to refund Rs.8,50,000/- principal amount with interest @ 

MCLR+1% within 6 months as per the norms of the Act 2016.  

7.  The appellant submitted her reply to the objection of the respondent and 

submitted that the agreement dated 11.11.2012 was an agreement for 

sale of a plot in the upcoming township being developed by the 

respondent under the licence issued by LDA.  In the agreement dated 

11.11.2012 the main contents are that (a) respondent has got permission 
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from LDA under Integrated Township Policy of Government of U.P.; 

(b) the respondent, under the above policy is contemplating development 

of Integrated Township after purchase of raw land; (c) in consideration 

of fund received from the appellant the respondent shall obtain all 

sanctions, approvals, licences for developing residential colony at their 

own cost; and (d) respondent will allot 250 sq. yards freehold plot to 

appellant subject to paying stamp duty and freehold conversion charges 

as demanded by LDA and external development charges.  The 

agreement contains all necessary clauses which normally remain in 

allotment of plot.  

7.1 The issue whether the township in question developed by the respondent 

falls under the jurisdiction of the Act 2016 has been positively dealt with 

by the Regulatory Authority and the Regulatory Authority has suggested 

the respondent to get the project registered with RERA. 

7.2  As per para 9 of the agreement the respondent contemplates that it shall 

allot a plot to the appellant within a period of 24 months from the date of 

agreement or such extended period as mutually agreed.  If the 

respondent fails to allot plot within 24 months or extended period for 

any reason whatsoever, the appellant shall be entitled for refund @ 

Rs.9000/- per sq. yard.  This provision of the agreement is restricted to a 

time frame and not for indefinite period.   

7.3  The respondent is misleading the facts and it has not even replied the 

legal notice served upon the respondent. 

7.4  The project of the respondent comes under the purview of Section 2(h) 

of the Act 2016 as ‘ongoing project’. 

7.5  The respondent itself has stated that the project in question is already 

licensed by the LDA then the respondent cannot deny that the project 

should not be registered with RERA. 

7.7  Integrated Township is a self-contained private township having an area 

of 121.47 acres of land that constitutes a major fraction of the project’s 

development cost.  It is not covered under the exemption provisions of 

Section 3(2) of the Act 2016.  The project is being established under the 

licence issued by LDA since 9th July, 2012.  The project is not adhering 
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the milestones of development set up by the revised Integrated 

Township Policy, 2014.  There is a flagrant violation of the provisions of 

paras 9,12,15 and 16 of the Integrated Township Policy, 2014 

promulgated by the Government of Uttar Pradesh.  Most of the plots in 

the ongoing project have been allotted/sold after accepting BSP as 

consideration in advance by the promoter through agreement for sale 

with a promise that the plot shall be handed over to the allottee/buyer 

within 24 months from the date of agreement for sale.  Investigation 

report on RERA’s portal shows that 70% of the plots have been 

allotted/sold.  Investigation Officer is of the opinion that the project 

needs to be registered with RERA. 

7.8  After three years’ lapse from the date of agreement, vide letter dated 

28.09.2015 the respondent has asked the appellant to fill up a form 

requiring personal information and specific preference as to the plot for 

final allotment. 

7.9  In statutory terms the respondent is developer and the appellant is the 

allottee.  Section 31 of the Act 2016 provides that any person aggrieved 

can file a complaint before the Regulatory Authority against the 

promoter who has committed a breach of any of the provisions of the 

Act 2016 or the Rules made thereunder.  

7.10  The respondent cannot say that let the project be registered and only 

thereafter the Regulatory Authority will entertain the complaint. 

7.11  Despite all the defaults and irregularities having been proved against the 

respondent the Regulatory Authority did not pass order under Sections 

18 and 59 of the Act 2016.  The appellant had proved that the 

jurisdiction of the Act 2016 is not co-extensive to the registration of the 

project.  The Regulatory Authority, in its order, did not even make 

mention of the issues raised and the pleas specifically quoted by the 

appellant.  The Regulatory Authority has completely failed in protecting 

the interest of the consumer/appellant in the ongoing Integrated 

Township Project being promoted by the respondent.  In its decision the 

Regulatory Authority has postponed the delivery of justice to an 

uncertain date depending upon the option of the defaulting promoter. 
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8.  Heard Sri Hari Ram Gupta, learned counsel for the appellant and Sri 

Amitabh Banerjee, learned counsel for the respondent.  

9.  In order to examine the issue involved in the instant appeals we deem it 

proper to cull out the relevant clauses of the agreement dated 11.11.2012 

entered into between the appellants and the respondent, which are as 

under:-- 

A.  The Government of Uttar Pradesh has in May 2005 initiated a 
proposal to allow developers in development of land under the 
Integrated Township Policy of the State.  Under this policy, 
developers have been permitted by Lucknow Development 
Authority to aggregate land for the purpose of development of 
Residential Townships. 

B.  The First Party, which is a registered “A-Class Developer” as 
per the Integrated Township Policy is contemplating development 
of an Integrated Township in accordance with the said Integrated 
Township Policy (hereinafter referred to as the ‘said colony’) 
after purchase of raw undeveloped land in its own name. 

C.  The Second Party has approached the First Party and has 
expressed its desire to invest funds for the purchase of such raw 
undeveloped land, which is being purchased by the First Party for 
development of the said Colony to be developed by the First Party 
after obtaining all permissions and approvals from the concerned 
regulatory and statutory authorities. 

D.  The Second Party has also requested the First Party that in lieu of 
the aforesaid contribution by the Second Party for the purchase of 
raw land as aforesaid, developed plot of land in the proposed 
colony shall be reserved for allotment to the Second Party after 
the licenses /LOI/requisite permissions for the said Colony are 
granted by the concerned authorities. 

E.  The First Party has accepted the request of the Second Party and 
has agreed to accept the contribution of funds by the Second 
Party for the aforesaid purpose. 

NOW, THEREFORE, THIS AGREEMENT WITNESSETH AS UNDER: 

1. The second party has agreed to provide funds to the First Party 
for the purchase/acquisition of undeveloped/raw land for the 
purpose of development of the said Colony. The First Party shall 
be entitled to purchase land for the said Colony in its own name, 
as may be necessary in order to procure permissions and 
approvals.  



14 
 

3. The First Party shall obtain all sanctions, approval, licenses for 
developing the said Colony at their own costs and expenses. 
However, The First Party will allot freehold plots to Second 
Party, subject to the Second party paying stamp duty for 
procuring the freehold rights and thereof the Second Party shall 
pay freehold conversion charges at such rates as applicable for 
such properties as per rules prescribed by the Lucknow 
Development Authority.  

5.  The First Party, in lieu of the aforesaid contribution of the Second 
Party towards purchase of the said land, has agreed to allot a plot 
having an approximate area of 250 Sq. yds in favour of the 
Second Party in the said Colony developed by the First Party 
(‘hereinafter referred to as Plot/s”). The Plots shall be allotted 
after grant of license/LOI/other requisite permissions for the said 
Colony are granted by the concerned authorities and 
determination of the category of sizes, preferential location and 
the plotted component of the Said Colony by the Second Party.  

7.  It is agreed by and between the Parties that the amount paid by 
the Second Party shall only comprise the basic cost of the Plot 
and all other charges such as Club Membership, IFMS, ECC and 
FFC, EDC, PLC, Club Membership fees etc. shall be paid by the 
Second Party as may be applicable to other buyers of the plot in 
the Said Colony. The additional cost shall be paid by the Second 
Party in two installments. The first installment of 50% of the 
additional costs/charges shall be paid on allotment of the Plot and 
the second installment of the balance 50% of the additional 
costs/charges shall be paid at the time of offer of 
registration/possession to the Second party.  

9.  The Second Party shall be entitled to get the Plot allotted in its 
own name or its nominees in lieu of its contribution towards 
purchase of raw land for the Said Colony in the Integrated 
Township. The First Party contemplates that it shall allot the Plot 
to the Second Party within a period of 24 months from the date of 
this Agreement or such extended period as may be mutually 
agreed upon by the Parties. However, if for any reason beyond 
the control of the First Party, there is any delay, the First Party 
shall be entitled to a grace period as may be mutually agreed 
upon by both the parties beyond the said period of 24 months.  

10. The terms of conditions of the allotment of the Plot by the First 
Party to the Second Party except as specifically provided in this 
agreement will be identical as applicable to other buyers of the 
plot of land. The Second party undertakes to execute the Standard 
Plot Buyer’s Agreement as shall be executed by other allottees in 
the Colony and such terms as contained in the agreement which 
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shall contain detailed terms and conditions pertaining to the 
allotment as well as rights and obligations of the allottees. This 
shall be a condition precedent for allotment of the Plot in favour 
of Second Party. It is specifically agreed that the contribution 
made by the Second Party is equivalent to Basic Sale Price (BSP) 
of the Plot having approximately an area of 250 sq. Yds. and all 
other charges applicable as per the Plot Buyer’s agreement shall 
be in addition to the amounts remitted by the Second Party in 
terms of this Agreement.    

13. It is further agreed between the Parties as under: 

(i)  In the event the First Party fails to allot the Plot in the 
Said Colony as contemplated above within a period of 
24 (twenty four) months or such extended period as may 
be mutually agreed upon: or is unable to allot the Plot 
in terms of this Agreement for any reason whatsoever, 
then the Second Party shall be entitled to the refund of 
an amount of Rs. 9000/- per sq. yd. agreed to be allotted 
to the Second Party, which the Parties agree shall be 
the approximate value of the said Land to be allotted to 
the Second Party. Further, the Second Party hereby 
agrees that upon receipt of such refund, it shall have no 
further claims against the First Party in any manner 
and under any circumstances whatsoever.  

(ii)  In the event the First Party allots the Plot to the Second 
Party within the time period as aforesaid or mutually 
extended period as per clause 9 above, the Second Party 
shall have the option either to accept the allotment or 
sell the Plot back to the First Party at the rate of Rs. 
9000/- per sq. yd.  

The aforesaid amount mentioned in (i) and (ii) above, 
shall be treated as mutually agreed amount and fair 
market value of the Plot and shall not be negotiable or 
challenged. The aforesaid amount shall be paid by the 
First Party to the Second Party within 30 days of 
exercise of such option by the Second Party.  

This option is available to the Second Party only on 
expiry of the period of 24 months from the date of this 
agreement or mutually extended period as per clause 9 
above. In such an event, a suitable agreement will be 
executed between the First Party and the Second Party 
or any person nominated by him for substitution on his 
place as Second Party.  
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(iii) In the event the Second Party accepts the allotment, then 
such allotment shall be treated as complete and regular 
and shall not be called in question on any other ground 
by the Second Party and the Second Party shall pay 
such other charges as mentioned hereinabove in this 
Agreement as are payable by other allottees of the plot 
in the said Colony whether covered in this Agreement or 
not.  

(iv) In the event the allotment is made at a date later than 
agreed herein and is accepted by the Second Party, the 
Second Party shall not be entitled for any interest on the 
amount paid by him or for any additional amount as 
payment and upon acceptance of the allotment by the 
Second Party, the First Party shall not be obliged to buy 
back the Plot as well.  

15.  The Second Party acknowledges that this agreement is not a pre-
launch offer and understands fully well that the allotment at this 
stage is tentative and based on approvals accorded for the same. 

16.  The obligations of the First Party under this agreement shall be 
subject to Force Majeure and the First Party shall be entitled to 
transfer its obligations, rights and responsibilities so that the 
implementation of development of the said Colony is not affected. 

10.  On examination of the pleadings, record and submissions of the legal 

representatives the admitted facts are that the respondent in pursuance to 

the policy of the State Government regarding Integrated Township and 

permitted by the Lucknow Development Authority to aggregate land for 

the purpose of Residential Township was contemplating development of 

an Integrated Township after purchase of raw undeveloped land in its 

own name.   

10.1  The appellant and many others approached the respondent expressing 

their desire to invest funds for purchase of raw undeveloped land for 

development of a colony to be developed by the respondent after 

obtaining all permissions and approvals from the concerned regulatory 

and statutory authorities.  The appellants requested the respondent to 

reserve developed plot of land in the proposed colony for allotment to 

the appellants after the licenses/LOI/requisite permission for the said 

colony are granted by the concerned authorities.   
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10.2  The respondent accepted the request of the appellants and had agreed to 

accept the contribution of funds from them for procurement of raw 

undeveloped land in its own name and accordingly an agreement was 

executed between the appellants and the respondent on 11.11.2012 

(annexure-2 to the memo of appeal).   

10.3  The respondent was required to obtain sanctions/approvals/licenses for 

development of the said colony at its cost and expenses and allot free 

hold plots having approximate area of 250 square yards, to the 

appellants.  After grant of requisite permissions the appellants were 

required to pay stamp duty for procurement of free hold rights as per 

rules prescribed by the Lucknow Development Authority. 

10.4  Clause 9 of the agreement provides that the respondent/first party 

contemplates that it shall allot the plot to the appellants/second party 

within a period of 24 months from the date of the agreement or such 

extended period as may be mutually agreed upon by the parties.  

However, if for any reason beyond the control of the respondent/first 

party, there is any delay, the respondent/first party shall be entitled to a 

grace period as may be mutually agreed upon between both the parties 

beyond the said period of 24 months.  

10.5  Clause 10 of the agreement provides that the appellants/second party 

undertook to execute the identical Plot Buyer’s Agreement as shall be 

executed by other allottees in the colony and such terms as contained in 

the agreement which shall contain detailed terms and conditions 

pertaining to the allotment as well as rights and obligations of the 

allottees. 

10.6  Clause 13 of the agreement provides that in case the respondent/first 

party fails to allot the plot in the said colony as contemplated within a 

period of 24 months or such extended period as may be mutually agreed 

upon  or is unable to allot the plot in terms of the agreement for any 

reason whatsoever, then the appellants/second party shall be entitled to 

the refund of an amount of Rs.9,000/- per sq. yard agreed to be allotted 

to the appellants/second party.  In the event the respondent/first party 

allots the plot to the appellants/second party within the time period 

prescribed or mutually extended period as per clause 9, the 
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appellants/second party shall have the option either to accept the 

allotment or sell the plot back to the respondent/first party at the rate of 

Rs.9,000/- per sq. yard.  The said option was available to the 

appellants/second party only on expiry of 24 months from the date of 

agreement or mutually extended period as per clause 9 and in such an 

event a suitable agreement will be executed between the respondent/first 

party and the appellants/second party. 

10.7  Sub-clause (iv) of Clause 13 further provides that in the event the 

allotment is made at a date later than agreed herein and is accepted by 

the appellants/second party, the appellants/second party shall not be 

entitled for any interest on the amount paid by him or for any additional 

amount as payment and upon acceptance of the allotment by the 

appellants/second party, the respondent/first party shall not be obliged to 

buy back the plot as well.  

10.8  Vide clause 15 of the agreement the appellants/second party 

acknowledged to the effect that the said agreement was not a pre-launch 

offer and understood fully that the allotment at that stage was tentative 

and based on approvals accorded for the same.  

10.9  The appellant approached RERA vide Complaint 

No.LKO162/09/1161/2019 on 10.09.2019 raising issue of delay seeking 

possession of 250 sq. yards developed plot in the proposed township or 

in any other similar project in Gomti Nagar and also sought refund of 

Rs.22,50,000/- as per agreement payable on 10.11.2014 along with 

interest @ 18% and tax liability, total amount being Rs.59,95,244/- as 

per notice served to the company.  

10.10 Three similar complaints were clubbed and by means of composite order 

dated 21.10.2020 the complaints were rejected by the Bench of RERA 

on the ground that the project of the respondent is not registered with the 

RERA and the RERA has no jurisdiction on the unregistered projects 

and also gave liberty to the appellants to approach the RERA after 

registration of the project.   Feeling aggrieved against the order of RERA 

dated 21.10.2020 the present appeals have been filed.  
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11.  The issues required to be examined for determination in these appeals 

are:-- 

(1)  Whether in pursuance to the agreement dated 11.11.2012 the 

appellant falls in the category of ‘allottee’? 

(2)  Whether in absence of registration of the project the complaint is 

maintainable for violation of the provisions of the Act 2016? 

12.  Issue no. (1):   In pursuance to issue no. (1) we are required to examine 

as to whether in pursuance to the agreement dated 11.11.2012 the 

appellant falls in the category of ‘allottee’.  Before we proceed to 

examine further, it will be appropriate to cull out the definition of 

‘allottee’ provided in the Act 2016.  Section 2(d) of the Act 2016 

provides that ‘allottee’ in relation to a real estate project, means the 

person to whom a plot, apartment or building, as the case may be, has 

been allotted, sold (whether as freehold or leasehold) or otherwise 

transferred by the promoter, and includes the person who subsequently 

acquires the said allotment through sale, transfer or otherwise, but does 

not include a person to whom such plot, apartment or building, as the 

case may be, is given on rent. 

12.1  The whole reliance of the appellant is on the agreement dated 

11.11.2012.  The relevant clauses of the agreement have already been 

reproduced in para 9 of this judgment and from the perusal of the same it 

is evident that the appellant approached the respondent who was 

contemplating development of Integrated Township after purchase of 

raw undeveloped land in its own name in pursuance to the policy of the 

State Government regarding Integrated Township 2005 and permitted by 

the Lucknow Development Authority to aggregate land for the said 

purpose, expressing desire to invest funds for purchase of raw 

undeveloped land for development of a colony to be developed by the 

respondent after obtaining all permissions and approvals from the 

concerned regulatory and statutory authorities and requested the 

respondent to reserve developed plot of land in the proposed colony for 

allotment to the appellant after the licenses/LOI/requisite permission for 

the said colony are granted by the concerned authorities.   
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12.2  The respondent accepted the request of the appellants and their 

contribution for procurement of raw undeveloped land and it was agreed 

between the parties vide agreement dated 11.11.2012 that the respondent 

in lieu of the contribution of the appellants towards  purchase of land 

will allot a freehold plot having approximate area of 250 sq. yards to the 

appellants in the colony developed by the respondent after receipt of 

requisite permissions, licenses etc.  It was also agreed between the 

parties that the respondent shall allot the plot to the appellant within a 

period of 24 months from the date of execution of the agreement or such 

extended period as may be mutually agreed upon by the parties.  

However, if for any reason beyond the control of the respondent there is 

any delay, the respondent shall be entitled to a grace period as may be 

mutually agreed upon between both the parties beyond the said period of 

24 months and in case the respondent fails to allot the plot in the said 

colony as contemplated within a period of 24 months or such extended 

period, as may be mutually agreed upon or is unable to allot the plot in 

terms of the agreement for any reason whatsoever, then the appellant 

shall be entitled to the refund of an amount of Rs.9,000/- per sq. yard.  In 

clause 15 of the agreement it has been specifically mentioned that the 

second party/appellant acknowledges that this agreement is not a pre-

launch offer and understands fully well that the allotment at this stage is 

tentative and based on approvals accorded for the same. 

12.3  The respondent in its reply stated that the agreement dated 11.11.2012 is 

basically an agreement between the parties for purchase/acquisition of 

undeveloped raw land to enable the respondent to launch an Integrated 

Township in future as per the then applicable relevant provisions of bye 

laws and policies, governing launch and development of an Integrated 

Township.  The respondent has not launched any real estate  project as 

yet which requires to be registered as a project under Section 3 of the 

Act 2016.  Since the respondent could not assemble the required 

quantum of land to get approvals/sanctions from the competent 

authorities and is just short of acquiring 50% land of proposed 

project/integrated township and as soon as the respondent acquires land 

for approval of DPR, development agreement will be executed with 

Lucknow Development Authority and it will get the DPR approved and 
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layout plan sanctioned.  Thereafter only the question of launch of the 

project will arise. Therefore, at this stage the registration of the project 

under the provisions of the Act 2016 is not required and is premature. 

12.4  It is further submitted that the appellant approached the respondent for 

investment of funds for purchase of raw undeveloped land for 

development of Integrated Township and the appellant was to be allotted 

a developed plot in the proposed colony after obtaining all the approvals 

and necessary permissions from the concerned competent authorities and 

the said stage has not yet arrived.  Therefore, till the necessary approvals 

and permissions are not granted and the DPR is not approved, the 

appellant cannot be allotted any plot and till such allotment is made the 

appellant does not fall within the definition of ‘allottee’. 

12.5  On examination of the provisions of the agreement dated 11.11.2012 

read with definition of ‘allottee’ provided in Section 2(d) of the Act 

2016 we are of the considered view that the appellant does not fall in the 

category of ‘allottee’.  Issue no. (1) is decided accordingly.  

13.  Vide issue no. (2) we are required to examine as to whether in absence 

of registration of the project the complaint is maintainable for violation 

of the provisions of the Act 2016. 

13.1  The Hon’ble Supreme Court in Civil Appeal No (s). 6745-6749 of 2021 

M/s Newtech Promoters and Developers Pvt. Ltd. Vs. State of U.P. & 

others, decided on 11.11.2021, while examining the question as to 

whether the Act 2016 is retrospective or retroactive in its operation and 

what will be its legal consequence if tested on the anvil of the 

Constitution of India, answered the said question vide paragraph no. 54 

as under:- 

“54. From the scheme of the Act 2016, its application is 
retroactive in character and it can safely be observed that 
the projects already completed or to which the completion 
certificate has been granted are not under its fold and 
therefore, vested or accrued rights, if any, in no manner 
are affected. At the same time, it will apply after getting 
the ongoing projects and future projects registered 
under Section 3 to prospectively follow the mandate of the 
Act 2016.” 
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  Therefore, the issue is no more res-integra.  We are of the considered 

view that in absence of registration of the project the complaint is not 

maintainable for violation of the provisions of the Act 2016. 

14.  On examination of the impugned order we do not find any illegality or 

perversity in the same.  The Regulatory Authority has already observed 

that the appellant can approach the Regulatory Authority again after 

registration of the project.  

15.  Accordingly Appeal Nos. 55/2021, 56/2021 and 57/2021 are 

dismissed. 

16.  No order as to costs.  

 

      (Rajiv Misra)   (D.K. Arora) 

Dated:   March 11, 2022 
Shakir. 

 


