THE U.P. REAL ESTATE APPELLATE TRIBUNAL, LUCKNOW

Division Bench Court No. 2

APPEAL-220/2022

U.P. AWAS EVAM VIKAS PARISHAD s Appellant
Versus

GANESH KUMARGANESH KUMAR s Respondent

Counsel for Appellant Counsel for Respondent

N N PANDEY PRAMOD KUMAR SINHA

Hon’ble Mr. T.B. Singh, Judicial Member
Hon’ble Mr. K.K. Jain, Technical Member

Case called on.

Counsel Sri N.N. Pandey on behalf of applicant/appellant, and counsel Sri Pramod Kumar
Sinha on behalf of respondent appeared.

Heard on the delay condonation application and its objection

Without going into depth of contents of limitation application, it is obvious that impugned
order relates to 03.12.2021 and the same was uploaded on official website of Regulatory
Authority on 08.12.2021, thereafter the instant appeal was filed on 24.04.2022 after a delay
of 75 days in view of Section 44(2) of the Act.

It 1s well known that the COVID-19 period was effective during the period from
15.03.2020 to 28.02.2022 plus 90 days and in view of judgment passed by Hon’ble Apex
Court in Suo Moto Writ (C) No. 3 of 2020 relaxation has been granted to all the litigants
preferring suit, appeal or legal proceedings in the Courts/Tribunals.

In the light of above, application for condonation of delay deserves to be allowed.
Accordingly, delay in filing the instant appeal is condoned. Registry is directed to register
this defective appeal as regular appeal.

Counsels for the parties have submitted that pleadings of the case have been exchanged.
With the consent of parties we proceed further.

Counsel for the appellant submitted that vide impugned order dated 03.11.2021 learned
Adjudicating Officer has directed the appellant- U.P. Avas Evam Vikas Parishad “to pay
interest at the rate of MCLR+1% from 02.06.2017 to 30.12.2019 on the flat cost i.e. Rs.
30,00,000/=............. ” He further submitted that as per provisions of Clause 9.1A of the
brochure the proposed tentative/estimated period of the construction of the project is 27
months but according to the verdict given in the case of M/S. Fortune Infrastructure vs.
Trevor Dlima & Others Hon’ble Apex Court has held that when there is no delivery



period stipulated in the agreement, a reasonable time period has to be taken into
consideration and that is 36 months for completion of the project. Counsel for the appellant
further submitted that as per Clause 9.1A of the brochure the period given for construction
is 27 months which is proposed and tentative period. Hence, the Hon’ble Tribunal may take
into consideration the reasonable period for the purpose of construction of flat, which is 36
months. It is desirable in the interest of justice to fix the period of 36 months for
construction of the flat in lieu of 27 months (tentative/proposed period) as given in Clause
9.1A of the brochure. He also submitted that the appellant may be directed to pay interest in
the light of the above observation as given by Hon’ble Apex Court in the case of M/S.
Fortune Infrastructure vs. Trevor Dlima & Others.

Counsel for the respondent has also agreed on this point.

Thus, in view of the above, the appellant is directed to pay interest at the rate of
MCLR+1% from 02.03.2018 to 30.12.2019.

The instant appeal is partly allowed with the direction that- both the parties are directed to
move release application regarding withdrawal of the amount deposited towards Section
43(5) of the Act, in the light of the observations as given above, as early as possible, before
the Registry. The Registry/Account Section is directed to release the proportionate amount
as per above direction in favour of the respondent from 02.03.2018 to 30.12.2019 on filing
the application alongwith calculation chart by the respondent and balance proportionate
amount from 02.06.2017 to 01.03.2018 to be released in favour of the appellant on filing
the application alongwith calculation chart.

Let the file be consigned to the record room.

(K.K. Jain) (T.B. Singh)

Dated: 15.07.2022
PRADEEPKUMAR



