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         RESERVED JUDGMENT 

         BENCH-1 

THE UTTAR PRADESH  REAL ESTATE APPELLATE TRIBUNAL, 
AT 

LUCKNOW.  

 

APPEAL NO. 496/2020 

 

Suman Singh.                      ………………Appellant. 

      Versus 

M/s Ansal Properties and Infrastructure Limited. …………Respondent. 

     ------------- 

 

Hon’ble Mr. Justice (Dr.) D. K. Arora, Chairman. 
Hon’ble Mr. Kamal Kant Jain, Technical Member. 

1.   The present appeal has been preferred by Ms. Suman Singh (hereinafter 

referred to as the ‘appellant’) under Section 44(1) of the Real Estate 

(Regulation and Development) Act 2016 (hereinafter referred to as ‘the Act 

2016’) against the order dated 04.06.2020 passed by the Adjudicating 

Officer of the Real Estate Regulatory Authority, Lucknow (hereinafter 

referred to as the ‘Adjudicating Officer’) in Complaint No. 

ADJ/7201813549 whereby the complaint of the appellant was rejected.  

2.  The facts of the case, in brief, as culled out from the memo of appeal, are 

that the appellant booked a Villa-30 (Unit No. 3813-O-P/02/0109 under 

project ‘3813 Palm Villa DA-5 Lucknow’ on 16.05.2012.  The total value of 

the aforesaid Villa was Rs. 1,10,18,609/-.  The appellant has paid the total 

amount of Rs.34,35,795 till date.  The date of completion as per respondent 

was 15.07.2014.  The builder buyer agreement was executed on 28.05.2015. 

2.1  After lapse of four years no communication was made by the respondent to 

the appellant.  When the appellant tried to seek information regarding such a 

huge delay, no explanation was provided to her although the appellant 

requested the respondent repeatedly for possession as per builder buyer 

agreement. 
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2.2  The respondent had communicated that the delivery of possession would be 

made within 2 years from the date of payment of 10% of total cost, which 

was paid to the respondent on 15.07.2012.  The respondent failed to 

handover the possession of the Villa to the appellant after lapse of six years 

and there was no possibility of completion of the project in near future. 

2.3  The appellant being aggrieved filed complaint which was registered as 

Complaint No. ADJ/7201813549 on 10.07.2018 and the same was dismissed 

by the Adjudicating Officer vide impugned order dated 04.06.2020. 

3.  Though the appellant has taken various grounds in the memo of appeal for 

challenging the impugned order dated 04.06.2020, but during the arguments 

on 27.07.2022, the learned counsel for the appellant confined his arguments 

only to ground nos. ‘C’ and ‘I’, which are reproduced hereinbelow:-- 

 (C)   Because the learned authority failed to consider that 06.03.2020 was 

fixed for hearing on that date order was passed by the authority that 

“Paper presented.  The complainant is personally present and the 

advocate of the opposition.  There is a possibility of reconciliation 

among the parties.  Correspondence should be sent to Conciliation 

Forum for reconciliation.  The parties should appear for hearing on 

25.03.2020 before Conciliation Forum”.  However the case was not 

placed for conciliation as per the order dated 06.03.2020. 

(I)  Because the learned authority failed to consider the section 72 of the 

RERA Act which says the application for adjudging compensation 

under subsection, shall be dealt with by the adjudicating officer as 

expeditiously as possible and dispose of the same within the period of 

sixty days from the date of receipt of the application. 

4.  The appellant has prayed for the following reliefs:-- 

(i)  To quash the impugned order dated 04.06.2020 passed by the 

Adjudicating Officer in Complaint No. ADJ/7201813549 (Suman 

Singh V. Ansal Properties and Infrastructure Limited).  

(ii)  To pass an order/direction to the respondent (Ansal Properties and 

Infrastructure Limited) to pay compensation for the loss caused to the 

appellant.  
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5.  The respondent filed its objection to the grounds of appeal and submitted 

that initially the appellant filed a complaint under Section 31 of the Act 2016 

before the Regulatory Authority, bearing Complaint No.7201813549 praying 

for refund of the deposited amount with interest.   This complaint was 

allowed vide order dated 04.10.2019 awarding refund along with interest. 

5.1  In the above mentioned complaint the appellant has also prayed for 

compensation for mental agony and for the loss of opportunity for not able 

to buy in 2012.  The Regulatory Authority vide order dated 04.10.2019 

referred the matter of compensation to the Adjudicating Officer illegally as 

Section 31 of the Act 2016 mandates that the complaint can be filed either 

before the Authority or before the Adjudicating Officer in a manner as 

prescribed in Form N under Rule 34 of the Rules 2016.  There is no 

provision either in the Act or Rules that the Authority can refer the matter to 

the Adjudicating Officer. 

5.2  The Regulation which was framed by the Regulatory Authority under 

Section 85(g) only grants limited room to the Authority to make regulation 

regarding forms, manner and fee for filing of the complaint under Section 

31.  Through Regulation 24(c) the Regulatory Authority has bypassed the 

statutory provisions and the rules and created a mechanism for referring 

cases to the Adjudicating Officer which is clearly against Rule 34 of the 

Rules and Section 31 of the Act. 

5.3  The complainant/appellant has not produced proof or evidence to prove the 

actual loss suffered or incurred against which she is claiming compensation.  

In absence of evidence, compensation cannot be granted.  

5.4  Compliance of Section 72 of the Act 2016 is mandatory for adjudicating 

compensation.    

5.5  There is no statutory provision for referring the matter for conciliation, 

hence the Adjudicating Officer has rightly exercised his power.  

6.  The appellant filed her reply to the objections of the respondent to the 

grounds of appeal denying the averments made by the respondents and 

reiterating the averments made by the appellant in the memo of appeal.  The 

appellant further submitted that the Regulatory Authority passed the order 

dated 04.10.2019 in favour of the appellant and the matter was referred to 
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the Adjudicating Officer as far as the claim for compensation was concerned 

and the said order has not been challenged by the respondent. 

6.1  The respondent in its written statements dated 10.01.2019, 28.05.2019 and 

06.08.2019 filed before the Regulatory Authority submitted that they are 

willing to offer an alternative unit in Sector O-3(b).  In pursuance to the 

order of the Regulatory Authority dated 04.10.2019 the respondent neither 

made any payment to the appellant nor provided any alternative unit.   

7.  Heard Sri Vineet Srivastava, learned counsel for the appellant, and Sri 

Anurag Singh, learned counsel for the respondent.  

8. On the basis of pleadings, record of appeal and submissions of learned 

counsels for the parties, the admitted facts of the instant appeal are that the 

appellant booked a Villa-30 (Unit No. 3813-O-P/02/0109 under project 

‘3813 Palm Villa DA-5 Lucknow) on 16.05.2012.  The total value of the 

aforesaid Villa was Rs. 1,10,18,609/-.  The appellant has paid the total 

amount of Rs.34,35,795.  The date of completion as per respondent was 

15.07.2014.  The builder buyer agreement was executed on 28.05.2015. 

After lapse of four years no communication was made by the respondent to 

the appellant.  When the appellant tried to seek information regarding such a 

huge delay, no explanation was provided to her although the appellant 

requested the respondent repeatedly for possession as per builder buyer 

agreement. 

8.1 The respondent informed the appellant that the delivery of possession would 

be made within 2 years from the date of payment of 10% of total cost, which 

was paid to the respondent on 15.07.2012. When the respondent failed to 

handover the possession of the Villa to the appellant, the appellant registered 

a Complaint No. ADJ/7201813549 with the RERA on 10.07.2018 which 

was dismissed by the Adjudicating Officer vide impugned order dated 

04.06.2020. Feeling aggrieved, the appellant has filed the instant appeal, 

seeking quashing the order dated 04.06.2020. 

8.2 The appellant has taken various grounds in the memo of appeal for 

challenging the impugned order dated 04.06.2020, but during the arguments 

on 27.07.2022, the learned counsel for the appellant confined his arguments 

only to ground nos. ‘C’ and ‘I’. 
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9. In order to examine and decide the controversy involved in the present 

appeal, we deem it proper to frame following issues:   

(i) Whether the allottee/complainant in order to substantiate the claim 

of compensation submitted any evidence for determination of the 

compensation before the Adjudicating Officer? 

(ii) Whether there is any illegality or perversity in the impugned order 

dated 04.06.2020 passed by the Adjudicating Officer by which the 

application for grant of compensation was rejected? 

10. Vide Issue No. (i) we are required to examine as to whether the 

allottee/complainant in order to substantiate the claim of compensation 

submitted any evidence for determination of the compensation by the 

Adjudicating Officer. 

10.1 On examination of the record placed along with the memo of appeal as well 

as record of the proceedings of the RERA, we could not find out any 

record/documentary evidence in support of the claim for losses suffered by 

the appellant/complainant in order to adjudicate the quantum of compensation 

by the Adjudicating Officer. In our considered view the claim of the 

allottee/complainant regarding compensation was rightly examined by the 

Adjudicating Officer on the basis of available record. Issue no. (1) is 

answered accordingly. 

11. Vide Issue no. (ii) we are required to examine as to whether there is any 

illegality or perversity in the impugned order dated 04.06.2020 passed by the 

Adjudicating Officer in rejecting the application for grant of compensation.  

11.1  On examination of the scheme of the Act it is evident that jurisdiction of the 

Adjudicating Officer is to adjudge compensation under Sections 12,14,18 

and 19 in accordance with the procedure laid down in Sections 71 and 72 of 

the Act.  The powers, roles, domain and jurisdiction of the Adjudicating 

Officer has been clearly defined under the scheme of the Act.  On thorough 

examination we found that ‘compensation’ has not been defined under the 

Act, 2016.  However, ‘compensation’ has been defined in some other 

statutes like Workman Compensation Act and Land Acquisition Act.  To 

settle the claim under the Motor Vehicle Act, the term ‘compensation’ is 

being used invariably and compensation is awarded accordingly.  
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Compensation can be granted under the heads pecuniary and non-pecuniary 

losses. In the case of Mr. R.D. Hattangadi Vs. M/S Pest Control (India) 

Pv.t. Ltd., AIR 1995 Supreme Court, page 755, the Hon’ble Supreme Court 

was pleased to observe as under:- 

“ Broadly speaking while fixing an amount of compensation 
payable to a victim of an accident, the damages have to be 
assessed separately as pecuniary damages and special 
damages. Pecuniary damages are those which the victim has 
actually incurred and which is capable of being calculated in 
terms of money-, whereas non-pecuniary damages are those 
which are incapable of being assessed by arithmetical 
calculations. In order to appreciate two concepts pecuniary 
damages may, include expenses incurred by the claimant : (i) 
medical attendance; (ii) loss of earning of profit upto the 
date of trial; (iii) other material loss. So far non-pecuniary 
damages are concerned, they may include (i) damages for 
mental and physical shock, pain suffering, already suffered 
or likely to be suffered in future; (ii damages to compensate 
for the loss of amenities of life which may include a variety of 
matters i.e. on account of injury the claimant may not be able 
to walk, run or sit; (iii) damages for the loss of expectation of 
life, i.e. on account of injury the normal longevity of the 
person concerned is shortened; (iv) inconvenience, hardship, 
discomfort, disappointment, frustration and mental stress in 
life.” 

 11.2 The Hon’ble Supreme Court while examining the issue of entitlement to 

compensation in H.U.D.A. and another versus Shakuntla Devi, (2017) 2 

SCC 301 made some essential observations which are also rudimentary for 

awarding compensation and quantum of compensation in consumer 

protection cases concerning real estate matters.  The observations of Hon’ble 

Supreme Court are summarized as under:-- 

(a) that the sine qua non for entitlement of compensation is proof of loss or 

injury suffered by the consumer due to the negligence of the opposite party. 

Once the said conditions are satisfied, the consumer forum would have to 

decide the quantum of compensation to which consumer is entitled. 

(b) that there cannot be any dispute that the computation of compensation 

has to be fair, reasonable and commensurate to the loss or injury. There is a 

duty cast on the consumer forum to take into account all the relevant factors 

for arriving at the compensation to be paid. 
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(c) the calculation of damages depends on the facts and circumstances of 

each case. No hard and fast rule can be laid down for universal application. 

(d) that while awarding of compensation, a consumer forum has to take into 

account all the relevant factors and assess compensation on the basis of 

accepted legal principles, on moderation. It is for the consumer forum to 

grant compensation to the extent it finds it reasonable, fair and proper in the 

facts and circumstances of a given case according to the established judicial 

standards where the claimant is able to establish his charge. 

(e) that compensation cannot be uniform and can best be illustrated by 

considering cases where possession is being directed to be delivered and  

cases where only monies are directed to be returned. In cases where 

possession is being directed to be delivered the compensation for harassment 

will necessarily have to be less because in a way, that party is being 

compensated by increase in the value of the property, he is getting. 

(f) that in cases where the consumer forum has directed delivery of 

possession, the party has to a certain extent already got a benefit. The cost of 

the land/flat would have come up in the meantime. Of course, even in such 

cases, where the delivery of possession has been directed there could be 

compensation for harassment/loss. But such compensation has to be worked 

out after looking to the facts of each case and after determining the amount 

of harassment/loss that has been caused to the consumer. 

11.3 The Hon’ble Supreme Court in the case of Bangalore Development 

Authority versus Syndicate Bank (2007)6 SCC 711 in the matter of self 

financing scheme while laying down principles for delay in the delivery of 

possession was pleased to observe that if some statute steps in and creates 

any statutory obligation on the part of development authority in the 

contractual field, the matter will be governed by the provisions of that 

statute. The relevant portions of paras10, 10(a) and 10(b) are being extracted 

hereinbelow: – 

“10. Where a Development Authority forms layouts and 
allots plots/flats (or houses) by inviting applications, the 
following general principles regulate the granting of relief 
to a consumer (applicant for allotment) who complains of 
delay in delivery or non-delivery and seeks redressal under 
the Consumer Protection Act, 1986 ('Act' for short) - [vide 
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: Lucknow Development Authority vs. M. K. Gupta - 1994 
(1) SCC 243, Ghaziabad Development Authority vs. Balbir 
Singh - 2004 (5) SCC 65, and Haryana Development 
Authority vs. Darsh Kumar - 2005 (9) SCC 449, as 
also Ghaziabad Development Authority vs. Union of India - 
2000 (6) SCC 113]: 

(a) Where the development authority having received the 
full price, does not deliver possession of the allotted 
plot/flat/house within the time stipulated or within a 
reasonable time, or where the allotment is cancelled or 
possession is refused without any justifiable cause, the 
allottee is entitled for refund of the amount paid, with 
reasonable interest thereon from the date of payment to 
date of refund. In addition, the allottee may also be entitled 
to compensation, as may be decided with reference to the 
facts of each case. 

(b) Where no time is stipulated for performance of the 
contract (that is for delivery), or where time is not the 
essence of the contract and the buyer does not issue a 
notice making time the essence by fixing a reasonable time 
for performance, if the buyer, instead of rescinding the 
contract on the ground of non-performance, accepts the 
belated performance in terms of the contract, there is no 
question of any breach or payment of damages under the 
general law governing contracts. However, if some statute 
steps in and creates any statutory obligations on the part of 
the development authority in the contractual field, the 
matter will be governed by the provisions of that statute. 

…………………………………………….” 

11.4 Subsequently the Hon’ble Supreme Court  in Civil Appeal No. 6051/2002 

(Ghaziabad Development Authority Vs. Shakuntala Rohatgi), decided on 

04.03.2009,  placed reliance on the case of Bangalore development 

authority versus syndicate Bank (supra). 

11.5 After promulgation of the Act of 2016, the issue of compensation is required 

to be examined and decided as per the provisions of Sections 71 and 72 of 

the Act of 2016 for non-compliance of any of the provisions specified in 

Sub-Section (1) of Section 71 i.e. Sections 12,14,18 and 19 of the Act, 2016. 

11.6 The word “fail to comply with the provisions of any of the sections as 

specified in sub section (1)” used in Sub-Section (3) of Section 71, means 
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failure of the promoter to comply with the requirements mentioned in 

sections 12, 14, 18 and 19. The Adjudicating Officer after holding enquiry 

while adjudging the quantum of compensation or interest as the case may be, 

shall have due regard to the factors mentioned in Section 72. The 

compensation may be adjudged either as a quantitative or as compensatory 

interest. 

11.7 The Adjudicating Officer, thus, has been conferred with power to direct for 

making payment of compensation or interest, as the case may be, “as he 

thinks fit” in accordance with the provisions of Sections 12,14,18 and 19 of 

the Act after taking into consideration the factors enumerated in Section 72 

of the Act.   

11.8.  On examination of the pleadings on record and submissions, we are of the 

considered view that the Adjudicating Officer has rightly rejected the claim 

of compensation of the allottee/complainant regarding compensation for 

delay in possession. Further we also do not find any illegality or perversity 

in the impugned order dated 04.06.2020 passed by the Adjudicating Officer 

of the Regulatory Authority, rejecting the application for compensation of 

the allottee/appellant as we could not find any record/documentary evidence 

in support of the claim for losses suffered by the appellant/complainant. 

Issue no. (ii) is answered accordingly. 

12. In view of the aforesaid analysis and after appreciating the submissions of 

learned counsels for the parties as well as examining the record of the 

proceedings, we do not find any perversity and illegality in the impugned 

order dated 04.06.2020. None of the grounds taken in the appeal are tenable 

in the eyes of law. Accordingly, while upholding the order dated 04.06.2020 

passed by the Adjudicating Officer of the Regulatory Authority in 

Complaint No. ADJ/7201813549 (Suman Singh Vs. M/s Ansal Properties 

and Infrastructure Ltd.), we dismiss the instant appeal. 

 

Dated:  
 Shakir/Tanveer    (K. K. Jain)      (D. K. Arora) 
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