RESERVED JUDGMENT

BENCH-1
THE UTTAR PRADESH REAL ESTATE APPELLATE TRIBUNAL,
AT
LUCKNOW.

APPEAL NO. 188/2021

Kulpreet Rekhi. Appellant.

Versus
1. Manya Infra Buildwell Pvt. Ltd.

2. Shri Balaji Construction Company. ~ ............... Respondents.

Hon’ble Mr. Justice (Dr.) D. K. Arora, Chairman.
Hon’ble Mr. Rajiv Misra, Administrative Member.

The present appeal has been preferred by Shri Kulpreet Rekhi
(hereinafter referred to as the ‘appellant’) under Section 44(1) of the
Real Estate (Regulation and Development) Act 2016 (hereinafter
referred to as ‘the Act 2016) against the order dated 15.12.2020 passed
by the U.P. Real Estate Regulatory Authority, Lucknow (hereinafter
referred to as the ‘Regulatory Authority’) in Complaint No.
LKO162/12/0319/2019 whereby the complaint of the appellants was

dismissed.

The facts of the case, in brief, as culled out from the memo of appeal,
are that on 28.03.2013 the appellant booked a 2.5 BHK flat,
admeasuring 1250 sq.ft. in the project floated by respondent no. 1 in the
name and style “Rose Heights” situated at Rae Bareli Road, Lucknow.
At the time of booking an amount of Rs.2,50,000/- was given by the
appellant to respondent no. 1 which was credited to the bank account
of respondent no. 1 on 04.04.2013. On 8™ April, 2013 respondent no. 1
issued a receipt confirming the above mentioned payment and booking
of the unit along with Brochure containing the Unit measurement of

1250 sq.ft. and terms of payment.
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Respondent no. 1 changed the floor plan and unit size of the project
without consent of the appellant and the appellant was allotted 2.5 BHK
Flat No. E-1004, 10™ Floor, admeasuring 1275 sq.ft. in Rose Heights
with the basic price of Rs.25,50,000/- vide Provisional Allotment Letter
dated 14.10.2013.  Subsequently respondent no. 1 changed the
allotment to another flat and allotted Flat No. J-405, 4™ Floor, vide
Provisional Allotment letter dated 25.04.2014.

In respect of the aforesaid booking a Flat Buyer Agreement was

executed between the appellant and respondent no. 1 on 15.09.2014.

The appellant has deposited an amount of Rs.16,45,000/- with

respondent no.1 in respect of the said booked unit.

As per clause 35 of the Flat Buyer Agreement, it was agreed by
respondent no. 1 that possession will be offered within 36 months plus
6 months’ grace period from the date of signing of the agreement i.e.
15.09.2014 and, therefore, the stipulated period of 42 months completed
on 14.03.2018.

Although the unit was booked in 2013 but the construction and
development of the project was not completed by respondent no. 1 and

because of this the appellant felt cheated by respondent no.1.

The appellant approached respondent no. 1 several times to know the
status of the project and for refund of his deposited amount. The
appellant was surprised and shocked to know that respondent no. 1 has
transferred the said project to respondent no. 2, namely “Shri Balaji
Construction Company”. The said transfer was done without proper
intimation/consent of the home buyers/allottees and the project was

renamed to “BCC Heights” from “Rose Heights”.

The appellant, through his several mediums, was informed that an
MOU has already been executed between respondent no. 1 and
respondent no. 2 for transfer of ownership rights of the said project

along with other portion of the land.

The appellant kept on making visits to the project site but could not find
any substantial development which drove the appellant to a state of

mental trauma to see his hard earned money being wasted.
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On visiting the site, the appellant was further informed that respondent
no. 2 had changed the floor plan from what was provided in the
Provisional ~Allotment Letter and Flat Buyers Agreement,

from 2.5BHK 1275 sq.ft. to 2BHK-820 sq.ft. and 3 BHK 1325 sq.ft.

This was done without informing and taking consent from the appellant.

Subsequently respondent no. 2 started sending WhatsApp attachments
coercing the appellant to pay the balance amount else threatening to
cancel the allotment of the appellant. Such threats and harassments

started adding to mental trauma of the appellant.

Unable to bear the harassment and threats of respondent no.2, knowing
that the project plan has been changed and after several meeting with
Mr. Amit Kanchal who was representing on behalf of respondent no.1,
the perturbed appellant came to a conclusion to withdraw from the
project and to seek refund of his deposited amount with respondent
no.l. The appellant approached the Director of respondent no. 1 and
insisted him to refund his entire money. After many requests and
continuous follow ups respondent no. 1 agreed to refund the amount
and issued the “Settlement of Payment” dated 20.12.2018
acknowledging the receipt of Rs.16,45,000/- from the appellant towards
the booking of the flat and agreed to refund the entire amount and also

requested the appellant to submit the original booking documents.

Respondent no. 1 sent draft of Assurance of Payment Letter dated
08.01.2019 on WhatsApp. On confirmation by the appellant,
respondent no. 1 duly signed the same and showed the final signed copy
of Assurance of Payment Letter during handing over the post dated
cheques (PDC) dated 23.01.2019. When the appellant received the
envelope, he realized that respondent no. 1 had replaced the letter dated
23.01.2019 with a new letter dated 24.01.2019. The appellant realized
that the letter shown to him on WhatsApp and the letter provided to him
along with post dated cheques (PDC) signed by the Authorized
Signatory had completely different language and intention. When the
appellant brought this fact to the notice of respondent no.1, he said that
he had to make changes in the Assurance of Payment Letter dated

24.01.2019 in order to match it with his book of accounts. As the
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money was being refunded to the appellant, and the appellant was

concerned with receiving his money, therefore he and did not pursue it.

The appellant presented the cheques for withdrawing the amount but all
the 5 cheques provided by respondent no. 1 were dishonored with
remarks “Funds Insufficient”. Thereafter the appellant again pleaded
respondent no. 1 to refund his money but respondent no. 1 repeatedly
promised the appellant that his money will be refunded and requested
not to take legal recourse as the payment will be provided soon as they
are due to get payment from respondent no. 2 for transfer of the
project/land. Respondent no. 1 also promised rent compensation, if the
appellant does not file a complaint under Section 138 of Negotiable
Instruments Act, but said promise was never adhered by respondent

no.1 and the cheques got time barred.

Being aggrieved from the act of respondent no. 1 the appellant filed
complaint before the Regulatory Authority on 09.12.2019 bearing
complaint no. LKO162/12/0319/2019 seeking refund with interest on
the deposited amount and the same was dismissed vide order dated

15.12.2020 and the same was dismissed vide order dated 15.12.2020.

The appellant challenged the impugned order dated 15.12.2020 passed
by the Regulatory Authority on the following grounds:--

A. The Regulatory Authority has wrongly observed that the
appellant is not an allottee, whereas as per Section 2(d) of the Act

2016 the appellant is entirely covered in the above definition.

B.  The Regulatory Authority has completely failed to consider the

facts and circumstances of the case.

C. The Regulatory Authority has misinterpreted the settlement
mentioned in the complaint, but in reality no settlement deed was

executed.

D.  The Regulatory Authority has failed to consider that cheques
provided by the respondent have been dishonored and no amount

has been paid by the respondent and thus there is a breach.



The Regulatory Authority has failed to consider the entire
payment of Rs.16,45,000/- duly acknowledged by respondent
no.l vide “Settlement of Payment Letter 1” dated 20.12.2018 and
“Assurance of Payment” letter dated 23.01.2019.

The Regulatory Authority has failed to even consider the receipts
of the amount of Rs.9,85,798/- paid via cheque submitted along

with the complaint.

The Regulatory Authority did not consider the application of
impleadment submitted by the appellant dated 14.08.2020 to

implead respondent no.2.

The appellant wishes to withdraw from the project and wants
refund of amount with interest as mentioned in Section 18 of the

Act 2016.

The Regulatory Authority has failed to observe that respondent
no. 1 had, without taking consent of two-third allottees as per
Section 15 of the Act 2016, has transferred the said project to

respondent no. 2.

The order passed is arbitrary and unjust and has been passed in

very casual manner.

The Regulatory Authority has erred in law while passing the
impugned judgment and order dated 20.12.2020.

The appellant has prayed for the following reliefs:--

(1)

(ii)

(iii)

To set aside the order passed in Complaint No.
LKO162/12/0319/2019 and direct respondent no. 1 to refund the
principal amount along with interest as per Section 18(1) of the

Act 2016.

To direct respondent no. 1 to pay the rent amounting Rs.7.2 lakhs
(last 3 years) as a compensation to the appellant. The appellant

is paying rent of Rs.20,000/month.

To award costs in favour of appellant in the interest of justice,

equity and good conscience.



5.1

5.2

53

6.1

The respondents submitted their objection/counter statement to the
memo of appeal and submitted that the appellant booked the flat with
Kanchhal Group and receipt has been issued on 08.04.2013. The whole
amount had been paid to the Kanchhal Group. The appellant has
produced the receipts of Rs.9,85,798/- and the claim has been made for
Rs.16,45,000/- which is subject to verification and if the transaction has
been made in cash then the appellant and Kanchhal Group are

punishable under the Income Tax Act.

The appellant had booked the unit with Kanchhal Group and might
have been cheated by the then director or the authorized person, but the
management has been changed in the year 2016. The appellant has not
paid a penny to the present management. Respondent no. 2 is not doing
any business and is not making any booking. All the allegations made
by the appellant are false and if any fraud occurred, it is solely

responsibility of Kanchhal Group.

Ownership of the unit in question is with respondent no. 1 and after the
change of management it was internal decision to change the dimension

as per vastu on the demand of the customer.

On one hand the appellant is stating that respondent no. 2 has purchased
the project in the year 2017 and on the other hand he is accepting
cheques from Kanchhal Group in the year 2019. The appellant and
Kanchhal Group might have been indulged in some conspiracy and

filed the complaint just for immoral gain.

The appellant filed his reply to the objection of the respondent denying
the averments made by the respondent and reiterating the averments
made in the memo of appeal. The appellant further submitted that
respondents are attempting to confuse the Court and in this attempt they
are contradicting each other at every stage. For refund of money to
allottees they conveniently blame each other so that each can get away

from the liability.

Respondents 1 and 2 admit that the communication address of
respondent no. 1 is the same as the registered address of Promoter
which proves that both the promoters of the company continue to work

together.
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The respondent is misleading the court and misrepresenting the facts by
commenting that the appellant has booked flat with promoter 1 and
made payment to promoter 1 and the liability of the appellant has not
been transferred to the respondents, whereas respondents 1 and 2 have
sent multiple letters and SMS/WhatsApp messages to appellant in
2017-18 threatening the appellant to make the balance payment towards
the booking of the flat.

On one hand the respondents are saying that the appellant booked flat
with respondent no. 1 and is not an allottee in the current project i.e.
BCC Heights and on the other hand the respondents are quoting clause
from BBA and alleging that the appellant as an allottee has not made

payment of the balance amount.

An inspection of the project was carried out by RERA on request of the
appellant and on the basis of inspection by RERA Technical Team, a
show cause notice under Section 59 was issued to respondent no. 1 on
03.02.2020, wherein it is mentioned that bookings were open on the site
and UPRERA published a public announcement in Amar Ujala, Edition
dated 03.03.2020 that no bookings should be done and no payments
should be made to the Project BCC Heights as it is not registered with
UPRERA.

The respondents have created a multiple chain of Directors and are
changing the Directors with an intent to cheat and transfer assets of the

company to other entity.

It is denied that the appellant booked flat and made payment to
Kanchhal Group. In fact the appellant booked flat with Manya Infra
Buildwell Pvt. Ltd. (respondent no.1) and all the payments were made
to respondent no. 1. The receipts of payment were also issued by

respondent no.1.

The respondent accepts that the management was changed in 2016. As
per Section 15(2) of the Act 2016, the obligation of promoter in case of
transfer of Real Estate Project, the intending promoter should be
required to independently comply with all the pending obligation under
the provisions of the Act and he shall be required to comply with all the

pending obligations of the erstwhile promoter and in case of default
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such intending promoter shall be liable to the consequences of breach or

delay.

As per Section 14(2)(ii) the promoter shall not make any alterations or
additions in the sanctioned plans within the project without the written

consent of at least two third of the allottees.

The respondent is trying to mislead that only name of project has been
changed and not ownership whereas the respondent himself admitted

that in 2016 the management of the company has changed.

The refund cheques were issued to the appellant by respondent no.l1.
Section 19(4) of the Act states that the allottee shall be entitled to claim
the refund of amount paid along with interest, at such rate as may be

prescribed, and compensation from the promoter.

The respondents have not attached a single documentary evidence

confuting or contradicting the allegations made by the appellant.

Heard Shri Kulpreet Rekhi, the appellant in person and Ms. Anjali

Singh, learned counsel for the respondents.

On examination of the pleadings, record of appeal and submissions of
the appellant and learned counsel for the respondents, it reveals that the
appellant booked a 2.5 BHK flat on 28.03.2013, admeasuring 1250 sq.
ft in the project of respondent no. 1, in the name and style “Rose
Heights™ situated at Rae Bareli Road, Lucknow by depositing an
amount of Rs. 2,50,000/-. On 08.04.2013 the respondent no. 1 issued a
receipt confirming the receipt of the said amount from the appellant

towards the booking of Unit.

The respondent no. 1 changed the floor plan and unit size of the project
without consent of the appellant and the appellant was allotted 2.5 BHK
Flat No. E-1004, 10™ Floor, admeasuring 1275 sq.ft. in Rose Heights
with the basic price of Rs.25,50,000/- vide Provisional Allotment Letter
dated 14.10.2013. Subsequently the allotment was changed to another
flat vide Provisional Allotment letter dated 25.04.2014 and Flat No. J-
405, 4™ Floor, was allotted to the appellant. In respect of the aforesaid
booking a Flat Buyer Agreement was executed between the appellant

and respondent no. 1 on 15.09.2014. The appellant deposited an amount
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of Rs.16,45,000/- towards booked unit. As per clause 35 of Flat Buyer
Agreement, the possession was to be offered by the respondent no. 1
within 36 months plus 6 months’ grace period from the date of signing
of the agreement i.e. 15.09.2014. Therefore, the stipulated period of 42
months completed on 14.03.2018. As the construction and development
of the project was not completed by respondent no. 1 and because of
this the appellant felt cheated in the hands of respondent no.l. The
appellant approached respondent no. 1 several times to know the status
of the project and for refund of his deposited amount, then he came
know that respondent no. 1 has transferred the project to respondent no.
2 without any information/consent of the home buyers/allottees and the

said project was renamed to “BCC Heights” from “Rose Heights”.

The respondent no. 2 started sending WhatsApp attachments coercing
the appellant to pay the balance amount else threatening the allotment
to appellant will be cancelled. The appellant unable to bear the
harassment and threats of respondent no. 2, and knowing the project
plan has been changed and after several meeting with Mr. Amit
Kanchal who was representing on behalf of respondent no. 1, decided to
withdraw from the project and sought refund of his deposited amount
with respondent no. 1. After great persuasion, the respondent no. 1
agreed to refund the amount and issued the ‘Settlement of Payment”
dated 20.12.2018 acknowledging the receipt of Rs. 16,45,000/- from the
appellant towards the booking of the flat and agreed to refund the entire
amount and also requested the appellant to submit original booking

documents.

The respondent no. 1 sent draft of Assurance of Payment Letter dated
08.01.2019 on WhatsApp and on confirmation by the appellant, the
respondent no. 1 duly signed the same and showed the final signed copy
of the Assurance of Payment Letter during handing over the PDC dated
23.01.2019. When the appellant received the envelope, then he realized
that the respondent no. 1 had replaced the letter dated 23.01.2019 with a
new letter dated 24.01.2019. The appellant realized that the letter
shown to him on whatsapp and the letter provided to him along with
PDC signed by the authorized signatory was completely in different

language and intention. When appellant brought this fact to the notice
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of respondent no. 1, he assured to make changes in the Assurance of
Payment Letter dated 24.01.2019, in order to match it with his book of
accounts & mentioned as far as money was being refunded back to the
appellant, it should be immaterial for them. The appellant presented the
cheques for withdrawing the amount, but all the 5 cheques provided by
the respondent no. 1 were dishonoured with remarks as “Funds
Insufficient”. The appellant approached the respondent no. 1 pressing
for his refund of his money but respondent no. 1 repeatedly promised
the appellant that his money will be refunded and requested not to take
legal recourse as the payment will be made soon, as they are due to get

payment from the respondent no. 2 for transfer of project/land.

The respondent no. 1 also promised rent compensation if the appellant
does not file a complaint under Section 138 of Negotiable Instruments
Act, but said promise was never adhered by the respondent no. 1 and
the cheques got time barred. The appellant, feeling aggrieved from the
act of respondent no. 1, filed complaint before the Regulatory Authority
on 09.12.2019, bearing Complaint No. LKO162/12/0319/2019 seeking
refund with interest on the deposited amount, giving details of the
issuance of Settlement Letter along with 5 PDC worth Rs. 16,45,000/-
and dishonour of the same by the Bank due to “Insufficient Fund”. The
Regulatory Authority, taking into consideration the letter of Assurance
of Payment dated 24.01.2019 and considering that the issue has been
resolved and the complainant does not fall in the definition of
‘Allottee’, rejected the complaint of the appellant vide order dated
15.12.2020.

The appellant approached this Tribunal by means of instant appeal
challenging the order dated 15.12.2020 passed by the Regulatory
Authority with a prayer to set aside the impugned order and further
seeking direction to the respondent no. 1 to refund the principal amount
along with interest as per Section 18(1) of Act 2016. The appellant
further sought direction to respondent no. 1 to pay rent amounting to
Rs. 7.2 lakhs (for the last three years) as a compensation to the
appellant @ Rs. 20,000/- per month as well as for awarding the costs in

favour of the appellant.
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Ms. Anjali Singh, Advocate put in appearance on behalf of respondent
nos. 1 and 2. The Vakalatnama on behalf of respondents has been
signed by one Mr. Anupam Prakash Pandey, Advocate. In the case of
respondent no.2, Mr. Anupam Prakash Pandey signed the Vakalatnama
in the capacity of authorized signatory along with authorization letter
whereas in case of respondent mo. 1, Shri Anupam Prakash Pandey
signed Vakalatnama in the capacity of Director/Authorized Signatory
and the record reveals that Ms. Anjali Singh, Advocate filed Joint

Counter Statement on behalf of respondent nos. 1 and 2.

On examination of pleadings, records of memo of appeal and
submission of appellant and learned counsel for the respondents, we

frame following issues:-

(1) Whether the appellant is an ‘Allottee’ of the project of respondent

no. 1?

(1) Whether the change of management was in accordance with the

provisions of Act 2016?

(i11) Whether the Regulatory Authority erred in law while rejecting the

complaint on the appellant?

The issue no.(i) requires us to examine as to whether the appellant is an

‘Allottee’ of the project of respondent no. 1?

It is admitted position that appellant was allotted Flat No. J-405, 4™
Floor, admeasuring 1275 sq. ft. in Rose Heights vide Provisional
Allotment Letter dated 25.04.2014, at a basic price of Rs. 25,50,000/-.
A Flat Buyer Agreement was executed between appellant and the
respondent no. 1 on 15.09.2014 with the assurance to deliver the
possession within 36 months from the date of sanctioning of the plan or
signing of the agreement, whichever is later with six months grace
period. The construction of the project could not be completed within
the stipulated time and in the meantime the management of the project
in question was transferred by the respondent no. 1 to respondent no. 2,
as per the averments of counter statement of the respondents. The
appellant pressed for refund of his amount which resulted in a

settlement of payment dated 20" December, 2018 by the respondent
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no. 1 while acknowledging the receipt of amount of Rs. 16,45,000/- and

agreed to refund entire amount.

The respondent no. 1 thereafter signed Assurance of Payment letter on
23.01.2019 and also gave five post dated cheques which were
dishonoured by the Bank on account of ‘Insufficient Fund”,. The
appellant was constrained to approach the Regulatory Authority raising
his grievance. The complaint of the appellant was rejected on the
ground that the matter has been settled between the parties and as such

the appellant does not fall in the category of ‘Allottee’.

The ‘Allottee’ has been defined in Section 2(d) of Act 2016, which

reads as follows:-

“2(d) “allottee” in relation to a real estate project, means
the person to whom a plot, apartment or building, as the
case may be, has been allotted, sold (whether as freehold
or leasehold) or otherwise transferred by a promoter, and
includes the person who subsequently acquires the said
allotment through sale, transfer or otherwise but does not
include a person to whom such plot, apartment or

building, as the case may be, is given on rent:”

In the present case, it is undisputed that the appellant has been allotted a
Unit/Apartment on 25.04.2014, a Flat Buyer Agreement was executed
between the appellant and respondent no. 1 on 15.09.2014. Therefore,
in our considered view, the appellant is still an “Allottee” of the project
in question till either the possession of the Unit/Apartment in terms of
the agreement dated 15.09.2014 is given to the allottee by the
respondent or the amount deposited is refunded on the demand of the

appellant. The issue no. (i) is decided accordingly.

Issue no. (ii) requires us to examine the impact of change of the

management, if any, from respondent no. 1 to respondent no. 2.

The provisions of Section 15 of the Act, 2016 provide obligations of
promoter in case of transfer of a real estate project to a third party. The
relevant provisions of Section 15 of the Act 2016 are being quoted as

follows:
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“15. Obligations of promoter in case of transfer of a real
estate project to a third party.- (1) The promoter shall not
transfer or assign his majority rights and liabilities in
respect of a real estate project to a third party without
obtaining prior written consent from two-third allottees,
except the promoter, and without the prior written

approval of the Authority:

Provided that such transfer or assignment shall not affect
the allotment or sale of the apartments, plots or buildings
as the case may be, in the real estate project made by the

erstwhile promoter.

Explanation.-For the purpose of this sub-section, the
allottee, irrespective of the number of apartments or plots,
as the case may be, booked by him or booked in the name
of his family, or in the case of other persons such as
companies or firms or any association of individuals, by
whatever name called, booked in its name or booked in the
name of its associated entities or related enterprises, shall

be considered as one allottee only.

(2) On the transfer or assignment being permitted by the
allottees and the Authority under sub-section (1), the
intending promoter shall be required to independently
comply with all the pending obligations under the
provisions of this Act or the rules and regulations made
thereunder, and the pending obligations as per the
agreement for sale entered into by the erstwhile promoter

with the allottees:

Provided that any transfer or assignment permitted under
provisions of this section shall not result in extension of
time to the intending promoter to complete the real estate
project and he shall be required to comply with all the
pending obligations of the erstwhile promoter, and in case

of default, such intending promoter shall be liable to the
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consequences of breach or delay, as the case may be, as
provided under this Act or the rules and regulations made

thereunder.

Though there is nothing on record as to when and how the management
of the project in question has been transferred by the respondent no. 1
to respondent no. 2. Even it is so, then there is nothing on record to
establish that the project was transferred to the respondent no. 2 in
accordance with the provisions of Section 15 of the Act 2016. The joint
Counter Statement filed on behalf of the respondents through a
common counsel gives a contrary picture, but it has been stated that the
ownership of the Unit in question is with the respondent no. 1 and after
change of the management, it was internal decision to change the
dimension and Vastu on demand of the customers, but again nothing
has been brought on record in support of the said averments. Since the
issue of transfer of the project from respondent no. 1 to respondent no.
2 is not under challenge in the instant appeal, therefore, primarily the
respondent no. 1 is under obligation to refund the amount deposited by
the appellant on account of failure to deliver the possession as per the
terms of the agreement dated 15.09.2014 and in case the management
of the project has been transferred to respondent o. 2, the respondent
no. 2 cannot run away from its responsibilities to ensure the compliance
and commitment as per the provisions of Agreement dated 15.09.2014.

The issue no. (ii) is decided accordingly.

The issue no. (iii) requires us to examine as to whether the Regulatory

Authority erred in law while rejecting the complaint of the appellant?

The appellant approached the Regulatory Authority vide Complaint No.
LKO162/12/0319/2019 (Kulpreet Rekhi Vs. Manya Infra Buildwell
Pvt. Ltd.), giving details of the booking amount paid and the transfer of
the project to respondent no. 2 as well as issuance of Settlement letter
by respondent no. 1 with five post dated cheques worth Rs. 16,45,000/-
and also all the cheques having been bounced due to “Insufficient
Fund” and despite the assurance of respondent no. 1 for issuance of
fresh cheques, the same have not been provided. The appellant sought

relief for refund of the amount of Rs. 9,85,798/- paid via three cheques
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along with the cash for parking, other expenses etc. duly accepted by
the promoter via Acknowledgment of Rs. 16,45,000/- as per the
settlement and asking the respondent no. 1 to take payment from

respondent no.2.

The Regulatory Authority, placing reliance on the letter dated
24.01.2019 of respondent no. 1, regarding assurance of payment and
providing five post dated cheques to the appellant by the respondent
no.l, opined that the issue has been settled between the parties and the
complainant is not an ‘Allottee’ rejected the complaint not being

maintainable under the provisions of Section 18 of the Act 2016.

On examination of records, specially the complaint of the appellant
dated 09.12.2019 filed after dishonour of the cheques, letter dated
24.01.2019 and the order of the Regulatory Authority, we are of the
considered view that the Regulatory Authority has failed to look into
the grievance of the appellant, especially the fact of dishonour of the
cheques issue by the respondent no. 1, while observing that the issue
has been settled between the parties and further the observation of
Regulatory Authority that the appellant is not an ‘Allottee’, is also in
our considered view is not correct, it is beyond doubt that the appellant
is an allottee in pursuance to the allotment letter dated 25.04.2014
followed by a Flat Buyer Agreement dated 15.09.2014.

The words used in Section 2(d) of the Act 2016 are very clear, which
provide that ‘allottee’ means the person to whom a plot, apartment or
building, as the case may be, has been allotted, sold (whether as
freehold or leasehold) or otherwise transferred by a promoter, and
includes the person who subsequently acquires the said allotment
through sale, transfer or otherwise. Therefore, the appellant is an
‘allottee’ till all the issues arising out of the allotment letter dated
25.04.2014 read with Flat Buyer Agreement dated 15.09.2014 are
settled, specially in pursuance of Section 18 of the Act 2016. The issue

no. (iii) is decided accordingly.

On the basis of aforesaid analysis, we are of the considered view that

the impugned order dated 15.12.2020, by means of which the
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Regulatory Authority rejected the claim of the appellant, is not
sustainable in the eyes of law. Accordingly, while allowing the appeal,
we set aside the impugned order dated 15.12.2020 passed in Complaint
No. LKO162/12/0319/2019 (Kulpreet Rekhi Vs. Manya Infra Buildwell
Pvt. Ltd.) and remand the matter back to the Regulatory Authority
for examination of the complaint of the appellant afresh in accordance

with law.

As the appellant appears in person and the respondents are represented
through counsel, we direct the parties/legal representatives to appear
before the Regulatory Authority on 13.04.2022 The Regulatory
Authority is directed to examine the complaint of the appellant and
decide the same expeditiously if possible within 30 days in accordance

with law.

The Registry is directed to communicate this order to the Secretary of
the Regulatory Authority, who will place the record of Complaint No.
LKO162/12/0319/2019 (Kulpreet Rekhi Vs. Manya Infra Buildwell
Pvt. Ltd.) before the concerned Bench of the Regulatory Authority on
the date fixed.

Dated:
Shakir/Tanveer/- (Rajiv Misra) (D.K. Arora)



