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THE U.P. REAL ESTATE APPELLATE TRIBUNAL
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2.1

AT
LUCKNOW

Appeal No. (D) 18/2022
M/s Maliha Realtors Pvt. Ltd.
Vs.

Aslam Perwez
(Complaint No. 7201813477)

Hon’ble Mr. Justice (Dr.) D. K. Arora, Chairman.

Hon’ble Mr. Kamal Kant Jain,Technical Member.

This defective appeal has been filed by M/s Maliha Realtors Pvt. Ltd.
(hereinafter referred to as the “applicant/promoter”) challenging the order
dated 23.09.2019 passed by the U.P. Real Estate Regulatory Authority
(hereinafter referred to as the “Regulatory Authority”) under Section 44 of the
Real Estate (Regulation and Development) Act 2016 (hereinafter referred to
as “the Act”) without making compliance of the provisions of Section 43(5)
of the Act 2016 and beyond the period of limitation as specified In Section
44(2) of the Act.

The Regulatory Authority in its order dated 23.09.2019 has directed the
appellant/promoter to handover legal and habitable possession of Unit No.
B305 after obtaining OC/CC till December 2019, alongwith interest @
MCLR+ 1% p.a. for the delayed period, failing which the appellant/promoter
was further directed to ensure the refund of entire amount deposited by the
complainant alongwith interest rate of MCLR+ 1% p.a from the date of

deposit till the date of actual refund.
The chronological sequence of events is briefly stated as follows:-

A perusal of the record of this case indicates that the case was filed in the
Tribunal on 23.12.2021 against the order dated 23.09.2019 passed by the
Regulatory Authority in Complaint No. 7201813477 and was not within the
period of limitation as prescribed under Section 44(2) of the Act of 2016. The
office report indicates that at the time of filing of the instant case, the Registry
had pointed out 8 defects namely— respondent’s email ID not mentioned;
court fee not pasted in memo of appeal; photo not pasted on affidavit;
verification incomplete in affidavit; ID proof not visible on e-portal;

vakalatnama unreadable on e-portal; court fee not pasted in application for



2.2

2.3

2

condonation of delay; C.A. Certified not filed; and compliance of the
provisions of Section 43(5) of the Act not made. As the defects were not
removed till 10.01.2022, the Registry placed the same before the Tribunal on
11.01.2022, after registering it, as defective appeal.

A perusal of the record reveals that the applicant/promoter approached the
Hon'ble High Court vide Writ — C No. - 25183 of 2021 (M/s Maliha Realtors
Pvt. Ltd. Vs. State Of U.P. And 4 Others), and the same was dismissed vide
judgment/order dated 22.11.2021. The operative portion of the order reads as

follows:-

“We have heard the respective submissions of the parties and have
perused the record. We find that the issues raised in the writ petition are
no longer 'Res Integra’ and stand decided by the Hon'ble Apex Court in
its recent judgment in the case of M/s Newtech Promoters and
Developers Pvt. Ltd. Vs. State of U.P. & others (Civil Appeal No.(s)
6745-6749 of 2021 arising out of SLP (Civil ) No.(s) 3711-3715 of 2021.
Consequently, the writ petition lacks merit and is, accordingly,

dismissed.

However, we find that the petitioner had bypassed the remedy of Appeal
before the Appellate Tribunal and had rushed to this Court without
exhausting the remedy of the statutory Appeal under Section 43(5) of the
Act. If the petitioner intends to prefer an Appeal against the order
impugned, it may be open for him to challenge the same within 30 days
from today provided the petitioner complies with the condition of pre-
deposit, as contemplate under the proviso to Section 43(5) of the Act.
The Appellate Tribunal may proceed to decide the same on merit

b

ignoring the aspect of limitation in accordance with law.’

The applicant/promoter while filing the instant defective appeal even did not
care to comply the aforesaid order of Hon'ble High Court, whereby the
applicant was given liberty to challenge the order of the Regulatory Authority
within 30 days from the order of Hon'ble High Court provided the petitioner
complies with the condition of pre-deposit, as contemplate under the proviso
to Section 43(5) of the Act and the Tribunal was required to proceed to decide

the same on merit ignoring the aspect of limitation in accordance with law.
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On 11.01.2022, the Tribunal perused the aforesaid order of Hon'ble High
Court passed in Writ — C No. - 25183 of 2021 (M/s Maliha Realtors Pvt. Ltd.
Vs. State Of U.P. And 4 Others), and accordingly, directed the
applicant/promoter to deposit the amount towards Section 43(5) of the Act
within 15 days and the case was listed for 09.02.2022.

Thereafter, the case could not be put up before the Tribunal due to judicial
functioning of the Tribunal remained suspended on account of second wave

of COVID-19 pandemic.

The case was next put up before the Tribunal on 24.03.2022 when Shri Manoj
Kumar Srivastava, learned counsel for the appellant prayed for and was
granted a week’s further time to make compliance of the provisions of Section
43(5) of the Act and to remove defects as indicated by the Registry at the cost
of Rs. 1000/-. The applicant/appellant was directed to deposit amount towards
Section 43(5) of the Act, before next date of listing, and the case was listed
for 05.04.2022.

On 05.04.2022, learned counsel for the applicant sent request for adjournment
on the ground of illness. The case was adjourned with the directions to the
applicant to remove the defects as indicated by the Registry and make
compliance of the provisions of Section 43(5) of the Act. It was also made
clear that if defects are not removed and compliance of Section 43(5) is not
made by the next date, the case will be dismissed for non-removal of defects
as well as non-compliance of the provisions of Section 43(5) of the Act, as
Section 44(5) of the Act mandates the Tribunal to make an endeavour to
dispose of appeal expeditiously within 60 days from the date of its receipt,
whereas more than three months have already passed. The case was listed for

13.04.2022.

Today, i.e. on 13.04.2022, No one is present on behalf of the appellant to
press the case. Neither any request for passover of the case nor adjournment
application has been received on behalf of the applicant. The ordersheet
reveals that this case was filed on 23.12.2021 without making compliance of
the provisions of Section 43(5) of the Act and despite 3 opportunities, the

compliance has not been made till date.

Without going into the merits of the case, the record reveals that Aslam
Perwez (the respondent) had filed complaint no. 7201813477 dated
09.07.2018 before the Regulatory Authority.
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A perusal of the impugned order dated 23.09.2019 passed by the Regulatory
Authority indicates that the Regulatory Authority had given the following

orders which are summarized as follows:-

1. The opposite party (applicant/promoter) is directed to handover legal
and habitable possession of Unit No. B305 after obtaining OC/CC till
December 2019, alongwith interest (@ MCLR+ 1% p.a. for the delayed
period, failing which the appellant/promoter was directed to ensure to
refund the entire amount deposited by the complainant alongwith
interest rate of MCLR+ 1% p.a. from the date of deposit till the date of
actual refund.

A perusal of the relief clause in Appeal No. (D) 18/2022 indicates that the
applicant/promoter has sought for quashing the entire order dated 23.09.2019
passed by the Regulatory Authority, as there is nothing on record from which
it can be inferred that the applicant has given the possession of the unit in
question, which means that the applicant/promoter neither intent to hand over

the possession nor refund the amount deposited by the allottee.

Therefore, in our considered view the applicant/promoter had to first deposit
the entire amount paid by the allottee for the booked unit alongwith interest @
MCLR+1% calculated from the date of deposition by the allottee till the date
of filing of this defective appeal towards the compliance of the provisions of
Section 43(5) of the Act, before the appeal could be entertained by the
Tribunal. In nut shell, it means that the applicant/promoter required to deposit
the entire principal amount deposited by the allottee/respondent as well as the
interest calculated on the basis of the Regulatory Authority’s concerned order

for compliance of the provisions of Section 43(5) of the Act of 2016.

At this stage we examine the provisions of Section 43(5) of the Act, which

read as follows:-

Section 43(5) of the Real Estate (Regulation and Development)
Act, 2016

“Any person aggrieved by any direction or decision or order made by
the Authority or by an adjudicating officer under this Act may prefer
an appeal before the Appellate Tribunal having jurisdiction over the
matter:

Provided that where a promoter files an appeal with the Appellate
Tribunal, it shall not be entertained, without the promoter first having
deposited with the Appellate Tribunal at least thirty per cent. of the
penalty, or such higher percentage as may be determined by the
Appellate Tribunal, or the total amount to be paid to the allottee
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including interest and compensation imposed on him, if any, or with
both, as the case may be, before the said appeal is heard.

Explanation.-For the purpose of this sub-section "person" shall
include the association of allottees or any voluntary consumer
association registered under any law for the time being in force”.

From the plain reading of Section 43(5) of the Act, it is clear that if a
promoter wishes to file an appeal before the Appellate Tribunal, the promoter
shall first deposit the required amount before its appeal is entertained or heard

by the Tribunal.

The issue of pre-deposit in pursuance to the provisions of Section 43(5) of the
Act had been examined by the Hon'ble Supreme Court in Civil Appeal
No.(s). 6745-6749 of 2021 (M/s Newtech Promoters & Developers Pvt.
Ltd. Vs. State of U.P. & others), decided on 11.11.2021, whereby the
Hon'ble Supreme Court dealt with the issue regarding compliance of the
provisions of Section 43(5) of the Act as under and framed the following

question:-

“Whether the condition of predeposit under proviso to Section
43(5) of the Act for entertaining substantive right of appeal is
sustainable in law?”

After examining the provisions of Section 43(5) of the Act the Hon'ble
Supreme Court answered the said issue as follows:-

“It may straightaway be noticed that Section 43(5) of the Act
envisages the filing of an appeal before the appellate tribunal
against the order of an authority or the adjudicating officer by any
person aggrieved and where the promoter intends to appeal
against an order of authority or adjudicating officer against
imposition of penalty, the promoter has to deposit at least 30 per
cent of the penalty amount or such higher amount as may be
directed by the appellate tribunal. Where the appeal is against any
other order which involves the return of the amount to the allottee,
the promoter is under obligation to deposit with the appellate
tribunal the total amount to be paid to the allottee which includes
interest and compensation imposed on him, if any, or with both, as
the case may be, before the appeal is to be instituted.”

“In our considered view, the obligation cast upon the promoter of

predeposit under Section 43(5) of the Act, being a class in itself,
and the promoters who are in receipt of money which is being
claimed by the home buyers/allottees for refund and determined in
the first place by the competent authority, if legislature in its
wisdom intended to ensure that money once determined by the
authority be saved if appeal is to be preferred at the instance of
the promoter after due compliance of predeposit as envisaged
under Section 43(5) of the Act, in no circumstance can be said to
be onerous as prayed for or in violation of Articles 14 or 19(1)(g)
of the Constitution of India.”
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Further, on examining the various judgments, we are of the opinion that
words used in the provisions of Section 43(5) of the Act namely “it shall not
be entertained” prevents examination of the present defective appeal and the
clause “before the said appeal is heard” without the “Promoter first having
deposited with the Appellate Tribunal, atleast 30% of the penalty, or such
higher percentage as may be determined by the Appellate Tribunal, or the
total amount to be paid to the allottee including interest and compensation

29

imposed on him, if any, or with both, as the case may be.” mandates the
Appellate Tribunal to exercise its jurisdiction only after the compliance of the
provisions of Section 43(5) of the Act has been made and the conjoint reading
of these clauses clearly shuts out even the presentation or physical filing of
appeal before the Appellate Tribunal. The Appellate Tribunal has no
jurisdiction or discretion to reduce the amount of pre-deposit, and the
compliance of the provisions of Section 43(5) of the Act is mandatory for a
promoter, who chooses to challenge the order of Regulatory Authority. There
is no doubt or dispute to the fact that the applicant/appellant (M/s Maliha
Realtors Pvt. Ltd.) is a promoter and therefore the applicant/ appellant must
first deposit the full amount and interest thereon, as directed by the
Regulatory Authority, before the appeal is entertained or heard, as provided in
Section 43(5) of the Act of 2016.

Section 44(5) of the Act, 2016 mandates that appeal shall be dealt with as
expeditiously as possible and endeavour shall be made by the Tribunal to
dispose off the appeal within a period 60 days from the receipt of the appeal
and in case an appeal cannot be disposed off within the said period of 60 days,
the Appellate Tribunal has to record its reasons in writing for not disposing
off the appeal within that period. This defective appeal was filed in the month
of December 2021 without making compliance of the provisions of Section
43(5) of the Act of 2016 and almost 4 months have been elapsed in directing
the applicant/promoter to comply the provisions of Section 43(5) of the Act.
Today (i.e. on 13.04.2022), no one is present on behalf of the appellant to
press the case. No request for passover of the case or no adjournment
application has been received on behalf of the applicant, and despite 3
opportunities, the compliance of the provisions of Section 43(5) of the Act

has not been made by the applicant/promoter till date.

In view of the fact that the compliance of the provisions of Section 43(5) of

the Act has been made despite imposition of the cost of Rs. 1,000/- vide order
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dated 24.03.2022, we are left with no option but to dismiss this defective
appeal. Accordingly, Appeal No. (D) 18 of 2022 (M/s Maliha Realtors

Pvt. Ltd. Vs. Aslam Perwez) is dismissed for non-compliance of the

provisions of Section 43(5) of the Act.

Dated: 13.04.2022
GauravSri/- (K.K. Jain) (D.K. Arora)



