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1. Shri Abhishek Khare, the learned counsel for the appellant submitted that the 

present appeal has been filed against the order dated 06.01.2021, whereby 

appellant’s complaint was rejected by the RERA on the ground that the 

project in question is beyond the planning area of District-Barabanki.  

2. The learned counsel for the appellant fairly submitted that the project in 

question of the respondent is not registered with the RERA.  

3. We have checked the web-portal of the RERA and found that the project of 

the respondent is not registered with the RERA under the provisions of Act 

2016.  

4. Heard Shri Abhishek Khare, the learned counsel for the appellant and perused 

the record of the appeal.   

5. On examination, we found that the entire Act 2016 has been divided into 10 

Chapters.  Chapters II,III and IV relate to Registration of Real Estate Project 

& Registration of Real Estate Agents, Functions  & Duties of Promoter, and 

Rights & Duties of Allottees, respectively.   Rest of the chapters are regarding 



establishment of the Regulatory Authority, Real Estate Appellate Tribunal,  

Offences, Penalties and Adjudication, Finance, Accounts, Audits and Reports 

etc. The Hon’ble Supreme Court in Civil Appeal No.(s) 6745-6749 of 2021 

(M/S Newtech Promoters & Developers Pvt. Ltd. Vs. State of U.P. & 

others) decided on 11.11.2021 framed a question in order to examine as to 

whether the Act 2016 is retrospective or retroactive in its operation and what 

will be its legal consequence if tested on the anvil of the Constitution of India.  

After thorough scrutiny the Hon’ble Supreme Court was pleased to observe 

that the intention of the legislature by necessary implication and without 

ambiguity is to include those projects which were ongoing and in cases where 

completion certificate has not been issued within fold of the Act.  The 

provisions of the Act 2016 will apply after getting the on-going projects and 

future projects registered under Section 3 to prospectively follow the mandate 

of the Act 2016.  Relevant paras 52, 53 and 54 of the aforesaid judgment are 

reproduced as follows:-- 

“52. The Parliament intended to bring within the fold of the statute the 
ongoing real estate projects in its wide amplitude used the term 
“converting and existing building or a part thereof into apartments” 
including every kind of developmental activity either existing or 
upcoming in future under Section 3(1) of the Act, the intention of the 
legislature by necessary implication and without any ambiguity is to 
include those projects which were ongoing and in cases where 
completion certificate has not been issued within fold of the Act. 

53. That even the terms of the agreement to sale or home buyers 
agreement invariably indicates the intention of the developer that any 
subsequent legislation, rules and regulations etc. issued by competent 
authorities will be binding on the parties. The clauses have imposed the 
applicability of subsequent legislations to be applicable and binding on 
the flat buyer/allottee and either of the parties, promoters/home buyers 
or allottees, cannot shirk from their responsibilities/liabilities under the 
Act and implies their challenge to the violation of the provisions of the 



Act and it negates the contention advanced by the appellants regarding 
contractual terms having an overriding effect to the retrospective 
applicability of the Authority under the provisions of the Act which is 
completely misplaced and deserves rejection. 

54. From the scheme of the Act 2016, its application is retroactive in 
character and it can safely be observed that the projects already 
completed or to which the completion certificate has been granted are 
not under its fold and therefore, vested or accrued rights, if any, in no 
manner are affected. At the same time, it will apply after getting the on-
going projects and future projects registered under Section 3 to 
prospectively follow the mandate of the Act 2016.” 

6. As the project of the respondent is not registered with UPRERA, therefore, in 

view of the observations of the Hon’ble Supreme Court in Civil Appeal 

No.(s) 6745-6749 of 2021 (M/S Newtech Promoters & Developers Pvt. 

Ltd. Vs. State of U.P. & others) decided on 11.11.2021 (supra), the 

provisions of the Act of 2016 are not applicable, hence neither the complaint 

before the Regulatory Authority nor the appeal before the Tribunal is 

maintainable.   

7. Accordingly, the appeal is dismissed.   

8. No order as to costs. 
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