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. Heard Ms. Surangama Sharma, learned counsel for the appellant and Shri Saurabh
Misra, learned counsel for the respondent and perused the records of the case with

their assistance.

. The appellant-allottee by the present appeal is challenging the impugned order dated
23.05.2022, passed by the Regulatory Authority in Complaint No.
LKO162/11/85464/2021, whereby, the complaint of the appellant, inter alia, seeking
possession and interest till the date of handing over possession of the unit came to be

dismissed, without adverting to the controversy.

. The learned counsel for the appellant at the outset submits that the appellant would
be satisfied in confining the appeal to reliefs A, D and E alone and does not desire to
press reliefs B and C. Accordingly, the prayer is accepted and the appeal is being
heard in so far as it relates to reliefs A, D and E i.e. (i) quashing of impugned order
dated 23.05.2022 (ii) interest for every month delay till handing over possession of
the unit as per Section 18(1) of Act 2016 and (ii1) possession of the apartment/unit
after obtaining OC/CC from the competent authority.

. The short question that falls for consideration is as to whether the appellant-allottee

is entitled to possession of the unit along with admissible interest till the date of



handing over possession in terms of proviso to Section 18(1) of Real Estate

(Regulation and Development) Act 2016 (in short ‘Act 2016”).

. The facts, inter se, parties are not in dispute, the appellant booked a flat no. 1606
(unit), in the project ‘Paarth NU Phase-1°, situated at Gomti Nagar Extension,
Lucknow. The unit came to be allotted vide allotment letter dated 30.09.2015. The
project was to be completed within 30 months plus six months grace period from the
commencement of construction. The permit for construction came to be approved by
the competent authority on 21.09.2015. The appellant deposited Rs. 11,93,937/-
between 14.07.2015 to 15.10.2015 against total sale consideration of the unit at
Rs.22,91,625/-.

. The learned counsel for the appellant submits that the project was in inordinately
delayed. It is further submitted that respondents have not received Occupancy
Certificate/Completion Certificate (OC/CC) from the competent authority for the
project. In this backdrop, it is submitted that the appellant is entitled to possession of
the unit along with interest thereon till handing over possession or till receipt of

OC/CC whichever is later.

. Aggrieved by the conduct of the respondent in not handing over timely possession
of the unit, the appellant approached the Regulatory Authority by instituting a
complaint, inter alia, seeking possession and interest under Section 18 of Act 2016.
The learned Regulatory Authority instead of adjudicating upon the entitlement of the
appellant for delay interest in terms of Act 2016, confined the complaint as to
whether the appellant-allottee was entitled to assured return/interest under Assured
Return Down Payment Plan as per the terms of the letter of allotment. The
Regulatory Authority rejected the claim for assured return being beyond the ambit
and scope of Act 2016.



8. The grievance of the appellant is that the learned Regulatory Authority failed to
adjudicate upon the principal relief raised and pressed by the appellant with regard
to delay interest in terms of Section 18 of Act 2016.

9. Per contra, learned counsel for the respondent submits that the unit bearing unit no.
1606 admeasuring 540 sq. ft. (super area) came to be allotted on 16™ floor, pursuant
to Allotment Letter/Builder Buyer Agreement. The cost of the unit was at
Rs. 29,09,123/- including, taxes. The payment plan opted by the appellant was down
payment plan with assured return lease option. The amount deposited by the
appellant towards sale consideration was at Rs. 11,93,937/- is not being disputed. It
is further submitted that under the assured return, appellant was paid Rs. 2,67,670/-.
It is further submitted by the learned counsel for the respondent that the respondents
are entitled to deduct the period of six months due to Covid-19 pandemic force

majeure.

10. The learned counsel for the appellant submits that appellant had opted for plan ‘B’
i.e. initial deposit of fifty percent of the sale consideration and the balance fifty
percent at the time of possession. The appellant had not opted for down payment

plan as is evident from the Allotment Letter/BBA brought on record.

11.Section 18 of Act 2016 mandates return of amount and compensation. Section 18(1),
which is relevant for the purpose of the case, is extracted:

18.(1) If the promoter fails to complete or is unable to give
possession of an apartment, plot or building,--

(a) in accordance with the terms of the agreement for sale or, as
the case may be, duly completed by the date specified therein,
or

(b) due to discontinuance of his business as a developer on
account of suspension or revocation of the registration under
this Act or for any other reason,

he shall be liable on demand to the allottees, in case the allottee
wishes to withdraw from the project, without prejudice to any



other remedy available, to return the amount received by him in
respect of that apartment, plot, building, as the case may be, with
interest at such rate as may be prescribed in this behalf including
compensation in the manner as provided under this Act:

Provided that where an allottee does not intend to withdraw from
the project, he shall be paid, by the promoter, interest for every
month of delay, till the handing over of the possession, at such
rate as may be prescribed.

12. On bare perusal of the afore-noted Section, the proviso to Section 18 (1) carves an
exception to the main provision and is applicable to those allottees who do not
intend to withdraw from the project. In that event, the legislature has cast upon the
promoter a positive statutory obligation, mandating that such an allottee ‘shall be
paid, by the promoter’ interest for every month of delay till handing over possession
of the unit. In other words, in a delayed project where an allottee continues in the
project is entitled to interest to be computed and paid by the promoter on handing
over possession of the unit or on completion of the project (OC/CC), whichever is
later. The allottee is not required to make a demand for the interest, rather, statutory
right has been created by the legislature, mandating that the amount due towards
interest is payable to the allottee being entitlement in law which cannot be waived

by the promoter.

13. In the given facts of the case in hand, it is not being disputed by the learned counsel
for the respondent that the respondent-promoter is yet to receive OC/CC for the
project from the competent authority. The project has been inordinately delayed,
further, the appellant-allottee is not in default. In the circumstances, the appellant is
entitled to interest due and admissible from the promoter till handing over
possession of the unit. The learned Regulatory Authority committed an error in not
adjudicating and granting the relief claimed by the appellant. The question is

accordingly answered.

14. Having due regard to the facts and circumstances of the case, the appeal is

disposed of by passing following order:



(1) The impugned order dated 23.05.2022, passed by the Regulatory Authority in
Complaint No. LKO162/11/85464/2021 is set aside and quashed.

(i1))  The appellant-allottee shall be entitled to interest on her deposit at
MCLR+1% till handing over possession of the unit/(OC/CC) whichever is
later. The period from 25.03.2020 to 25.09.2020 shall be deducted in view of

Covid-19 pandemic force mejure.

(i11))  No order as to the cost.

(Devindar Singh Chaudhry) (Suneet Kumar)

Dated: 04.03.2025
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