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Hon’ble Mr. Sanjai Khare, Judicial Member. 

 

1. Heard Ms.Jhanak Bhawnani, holding brief of Sri Tanay Hazari, learned 

counsel for appellant and Sri Siddharth Nandwani, learned counsel for 

respondent.  

2. The appellant has challenged the order dated 28.12.2020, passed in 

execution proceedings of the order dated 22.07.2019 in Complaint 

Number NCR144/040493/2019 filed against Devika Gold Homes 

Pvt.Ltd. 

3. Submission of learned counsel for appellant is that the appellant had 

booked Tower DG 1 Unit No.505, Unit Type 2B+2T situated in Gh-

06/C Greater Noida Extension (West) Noida, which is being developed 

by the respondent. 

4. Brief facts of the case are: 

4.1 The appellant had booked the above-mentioned apartment vide 

application dated 11.06.2016 and paid the requisite amount towards sale 

consideration as per payment plan. After receipt of booking amount, 

allotment letter was signed between the appellant and the respondent on 

23.07.2016. 
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4.2 With reference to the above mentioned allotment letter the appellant had 

opted for the construction linked plan and in furtherance of the complete 

payment, the respondent had promised to deliver a residential Flat 

No.505 in DG-1 Fifth Floor having super area 729.00 sq.feet against the 

total sale consideration of Rs.25,68,735/-. 

4.3 In accordance with the timeline mentioned in allotment letter, the 

respondent had promised to deliver the physical possession of the said 

Flat within 30 months with six months grace period from the date of 

signing above allotment letter.  The appellant had timely paid the sale 

consideration amounting to Rs. 21,21,567/- as and when demanded by 

respondent.  In pursuance thereto the registered sale deed was executed 

between the parties with regard to the said flat bearing super area 729 

Sq. ft. without obtaining OC/CC.   

4.4 It is pertinent to mention that after about more than four years, the actual 

possession of the said Flat has still not been delivered to the appellant 

inspite of making payment of approximately 85% of the total sale 

consideration to the respondent in September 2016 itself.  

4.5 Respondent has time and again asked for the remaining amount to be 

paid in furtherance of total consideration without synonymous 

completion of the project work and not only the said project is overdue 

its completion date but also the respondent has breached the agreed 

responsibility.  

5. Submission of learned counsel of the appellant is that the respondent has 

breached the agreed responsibility to pay interest on loan till the time of 

possession of the said flat to the appellant as a part of subvention 

scheme. Under such circumstances, the appellant has approached 

Regulatory Authority  for early redressal of his grievances and the 

Regulatory Authority by means of impugned order dated 22.07.2019 

directed the respondent to complete the project in time and  offer the 

possession after obtaining occupancy certificate by December 2019. 

5.1 In case the respondent fails to provide physical possession after 

 obtaining occupancy certificate by December 2019, he will be liable  

for payment of penal interest.   
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5.2 As the respondent did not comply the direction of the order dated 

22.07.2019 of the Regulatory Authority, the appellant was compelled to 

file an execution case before the Regulatory Authority, who vide order 

dated 28.12.2020 taking into consideration that the OC has already been 

received by the respondent on 17.12.2020 and respondent is ready to 

offer possession, clarified that the complainant will be entitled only for 

one financial benefit i.e. either for pre-EMI or delayed interest and 

directed the respondent to offer possession and adjust the amount of pre-

EMI as per agreement in the last installment in pursuance to the order 

dated 22.07.2019.  

5.3. The appellant feeling aggrieved against the order passed during 

execution proceedings whereby the direction No.3 of the original order 

has been modified, challenged the same in the instant appeal and while 

praying for setting aside the order to the extent of choosing between the 

grant of pre-EMI or the delayed period interest.  The appellant has also 

prayed for direction to the respondent to pay interest accrued due to the 

delay in possession of flat and payment of interest on EMI as per terms 

of the agreement.  

5.4 Submission of learned counsel is that the executing authority cannot go 

beyond the original order/decree and in the instant case without there 

being any pleadings, on its own amended direction No.2 of the order 

dated 22.07.2019.   

5.5 Learned counsel in support of her submission placed reliance on 

Paragraph 6 of the judgment of Hon’ble Supreme Court in the case of 

Vasudev Dhanjibhai Modi Vs. Rajabhai Abdul Rehman and Ors, 

reported in MANU/SC/0531/1970 and paragraph 21 (13.2) of the 

judgment of this Tribunal in Appeal No. 858/2020, in Rajesh Khnna 

Vs. RERA. 

5.6 Sri Siddharth Nandwani, learned counsel for respondent submitted that 

the issue of pre-EMI does not fall in the domain of Regulatory Authority 

and therefore, no direction could have been issued with respect to the 

payment of pre-EMI and interest on it by the Regulatory Authority and 

in support his submission he has placed reliance on Paragraph 8.1 of 
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judgment of this Tribunal in Appeal No. 1000/2021, Swagat Maity Vs. 

Mahaluxmi Infrahome Private Ltd.  

5.7 Learned counsel for respondent further placed reliance on judgment of 

Hon’ble Supreme Court in the Case of Kiran Singh and Ors Vs. 

Chaman Paswan and Ors, reported in 1954 SCC Online SC 11, 

Balvant N. Viswamitra and Ors Vs. Yadav Sadashiv Mule, (2004) 8 

SCC 706 and Rafique Bibi Vs. Sayed Waliuddin and Ors, (2004) 1 

SCC 287, and  submitted that the defect of jurisdiction of a court goes to 

the root of the matter and strikes at the very authority of a court to pass 

decree or make an order.  Such defect has always been treated as basic 

and fundamental and a decree or order passed by a court or an authority 

having no jurisdiction is a nullity and validity of such decree or order 

can be challenged at any stage, even in the execution or collateral 

proceedings. 

5.8 Learned counsel for respondent submitted that there is no illegality or 

perversity in the order of the Executing Authority dated 28.12.2020 and 

and instant appeal deserves to be dismissed.  

6. After hearing learned counsels for the parties, a specific query was made 

regarding filling objections before the Executing Authority and the 

counsel for respondent was directed to place before us the objections 

filed before the Executing Authority regarding compliance of order 

dated 22.07.2019, Sri Siddharth Nandwani, submitted that he is not 

aware about the objections been filed before the Executing Officer or 

not, but in the instant proceedings, the objections have been filed and the 

issue of jurisdiction etc has been raised vide paras 35, 37 & 38 of the 

objections.  

7. Learned counsel for respondent fairly admitted that neither any appeal 

against the order dated 22.07.2019 has been filed nor any appeal has 

been filed against the order dated 28.12.2020.  

8. A further query was made from Sri Siddharth Nandwani, learned 

counsel for respondent, as to when the issue of pre-EMI does not fall 

under the provisions of Act 2016, then how he has accepted the order 

with respect to giving liberty to the appellant to give one benefit  i.e. the 

interest for delay as per pre-EMI by the Executing Court while directing 
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to provide possession in pursuance to order dated 22.07.2019,  and 

adjust the amount of pre-EMI in the last installment.  

9. Sri Siddharth Nandwani, learned counsel for respondent submitted that 

as far as interest for delay period in pursuance to provisions of Section 

18 of the Act 2016 is concerned, the appellant is entitled for the same, 

but direction with respect of adjustment of the amount of pre-EMI in the 

last installment and in the final payment of the appellant is not correct 

but respondent did not chose to challenge the said direction. 

10. We have examined the submission the learned counsel for the parties 

and gone through the record. The judgments relied upon by the counsel 

for respondent are not applicable in the facts and circumstances of the 

present case. 

11. The Regulatory Authority after examining the complaint of the appellant 

issued direction to provide the possession of the booked unit along with 

occupation certificate by December 2019 and pay interest as per BBA @ 

MCLR+1% and if there is any agreement/MoU which provides for 

payment of EMI by the respondent, in such situation, the amount paid by 

the complainant towards EMI will be adjusted in the final payment and 

if the respondents failed to provide possession by December, 2019, then 

the complainant will be entitled for refund of the amount for which the 

complainant is at liberty to file application. 

12. As the respondent did not comply the order, therefore, the appellant was 

forced to approach the Regulatory Authority for execution of the order 

wherein the Regulatory Authority taking into consideration the 

submissions of respondent with respect to receipt of occupancy 

certificate from the competent authority on 17.12.2020 and its readiness 

to provide possession, directed the complainant to receive possession 

after clearing the dues but the executing authority while passing the said 

order observed that the complainant is entitled for only one of the 

financial benefit i.e. pre-EMI or interest for the delay period and 

thereafter proceeded to issue directions to the respondents to provide 

possession as per the direction no.3 of the order dated 22.07.2019 and 

adjust the pre-EMI amount in the final payment. 
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13. In order to appreciate the controversy on the grounds, pleadings on 

record and appreciating the submissions of learned counsel for the 

appellant and the learned counsel for respondent, we deem it proper to 

frame the following issues :- 

(i) Whether the executing court can go behind the decree ? 

(ii) Whether under the Scheme of Act, 2016 there is a provision for 

examining and deciding the issues relating to the provisions of 

assured return/committed charges or payment of Pre-EMI by 

promoter for a fixed period or till possession etc. or commercial 

effect in an allotment letter/builder buyer agreement for purchase 

of flat/apartment/plot ?  

14. Issue no.(i) warrants us to examine the powers and limitations of the 

executing court/forum, time and again, has been examined by the 

Hon’ble Supreme Court, we have culled out some of the views of 

Hon’ble Supreme Court on the issue:-  

 

(i) In Vasudev Dhanjibhai Modi Vs. Rajabhai Abdul Rehman & 

Ors (1970) 1 SCC 670, the Hon’ble Supreme Court vide pleased to 

observe that the a Court executing a decree cannot go behind the 

decree. Relevant para 6 of the judgment reads as under:  

A Court executing a decree cannot go behind the decree: between 

the parties or their representatives it must take the decree 

according to its tenor, and cannot entertain any objection that the 

decree was incorrect in law or on facts. Until it is set aside by an 

appropriate proceeding in appeal or revision, a decree even if it 

be erroneous is still binding between the parties.  

(ii) In Rameshwar Dass Gupta Vs. State of U.P. & another (1996) 5 

SCC 728 while examining the powers and limit of executing court 

Hon’ble Apex Court pleased to observe that it gets jurisdiction only 

to execute the order in accordance with the procedure laid down 

under Order 21 C.P.C. The relevant para-4 of the Judgment reads as 

under:  

“It is well settled legal position that an executing Court cannot 

travel beyond the order or decree under execution, It gets 
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jurisdiction only to execute the order in accordance with the 

procedure laid down under Order 21, CPC. In view of the fact 

that it is a money claim, what was to be computed is the arrears of 

the salary, gratuity and pension after computation of his 

promotional benefits in accordance with the service law. That 

having been done and the court having decided the entitlement of 

the decree-holder in a sum of Rs.1,97,000/- and odd, the question 

that arises is whether the executing Court could step out and 

grant a decree for interest which was not part of the decree for 

execution on the ground of delay in payment or for unreasonable 

stand taken in execution ? In our view, the executing Court has 

exceeded its jurisdiction and the order is one without jurisdiction 

and is thereby a void order. It true that the High Court normally 

exercises its revisional jurisdiction under Section 115, CPC but 

once it is held that the executing Court has exceeded its 

jurisdiction, it is but the duty of the High Court to correct the 

same. Therefore, we do not find any illegally in the order passed 

by the High Court in interfering with and setting aside the order 

directing payment of interest.”  

(iii) The Hon’ble Supreme Court in the judgment reported in (2011) 11 

SCC 212, (State of Punjab and others vs. Krishan Dayal Sharma), 

wherein it has been observed that in execution proceedings the right 

of the decree holder is determined in accordance with the terms of 

the decree and the executing court is bound by the terms of the 

decree. Para 8 of the judgment observed as under:-  

“The executing court has referred to a number of decisions where 

interest had been granted on the arrears of salary and pension. 

The executing court failed to appreciate that in those decisions 

relief for reinstatement or payment of arrears of salary or 

pension.. None of those decisions relate to the grant of interest by 

the executing court. No doubt the courts have power to award 

interest on the arrears of salary or pension or other amounts to 

which a government servant is found entitled having regard to the 

facts and circumstances of the case but that power cannot be 
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exercised by the executing court in the absence of any direction in 

the decree.”  

(iv) In the recent case of Rajbir Vs. Suraj Bhan; reported in 2022 SCC 

OnLine SC 270, the Hon’ble Supreme Court vide para-11 was 

pleased to observe that it is well settled that the execution court 

cannot go beyond the decree. The decree must be executed as it is. 

The Hon’ble Supreme Court further vide para-14 was pleased to 

observe as under:  

“….While it is true that the court must be diligent in the matter of 

executing a decree passed after adjudication which spans a long 

period of time, it is also the duty of the court to execute the decree 

as it is and in accordance with law. Order XXI Rule 34 cannot be 

diluted and any such departure from the provisions can have 

highly deleterious consequences not merely qua the parties in 

question but also persons who come to deal with those parties in 

future. It can lead to further litigation. It is all of this which is 

sought to be avoided by bringing clarity and precision and 

execution must be in conformity with the adjudication contained 

in the decree.”  

(v) The Hon’ble Supreme Court in Shivshankar Gurgar Vs. Dilip 

(2014) 2 SCC 465 while examining the issue of enlargement of time 

by the executing court pleased to held that the same will amounts to 

modification of decree and is without jurisdiction on the part of 

executing court and therefore, a nullity. The relevant paras from 13 

to 14 of the said judgment read as under:  

13. Coming to the second reason i.e., the failure of the appellant 

to challenge the order of the executing court dated 23.11.2005 (by 

which the executing court granted 15 days time to the respondent 

to deposit the balance of the arrears of rent) debar the appellant 

to recover possession of the property in dispute is equally 

untenable, because:  

13.1 In our opinion, the order of the executing court dated 

23.11.2005 is beyond his jurisdiction and a nullity. The only 

source which confers powers on the civil court to enlarge time is 
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found under Section 148 of the Code of Civil Procedure which 

reads as follows:-  

148. Enlargement of time – Where any period is fixed or 

granted by the Court for the doing of any act prescribed or 

allowed by this Code, the Court may, in its discretion, from 

time to time, enlarge such period not exceeding thirty days 

in total, even though the period originally fixed or granted 

may have expired. 

It is obvious from the language of the Section, such a power can 

be exercised only in a case where a period is fixed or granted by 

the court for doing of any act prescribed by this Court. In a 

compromise decree such as the one on hand, the stipulation that 

the judgment debtor is required to make the payment of the money 

within a specified period is a stipulation by agreement between 

the parties and it is not a period fixed by the court. Therefore, 

Section 148 CPC has no application to such a situation. We are 

fortified by the decision of this court in Hukumchand v. Bansilal 

and others AIR 1968 SC 86 

13.2 In our opinion, the order dated 23.11.2005 virtually amounts 

to the modification of the decree and is without jurisdiction on the 

part of the executing court, therefore, a nullity. It is a settled 

principle of law that the executing court cannot go beyond the 

decree. It has no jurisdiction to modify a decree. It must execute 

the decree as it is. This Court in Deepa Bhargava and Another v. 

Mahesh Bhargava and Others [(2009) 2 SCC 294] held thus:-  

“9. There is no doubt or dispute as regards interpretation 

or application of the said consent terms. It is also not in 

dispute that the respondent judgment-debtors did not act in 

terms thereof. An executing court, it is well known, cannot 

go behind the decree. It has no jurisdiction to modify a 

decree. It must execute the decree as it is….”  

14. It is well settled that such a void order can create neither legal 

rights nor obligations. Therefore, the appellant cannot be denied 



10 
 

his right to recover possession of the property in dispute on the 

ground that he did not choose to challenge such a void order.  

Thus it is settled law that an executing court cannot go beyond the 

decree and is required to execute the order as it is. Issue no.(i) is 

answered accordingly.          

15. In order to examine issue no. (ii), we proceed to examine the aims and 

objects and the obligations and compliances required to be made by the 

promoters/developers.  

15.1 The real estate sector plays a catalytic role in fulfilling the need and 

demand for housing and infrastructure in the country. While this sector 

has grown significantly in recent years, it has been largely unregulated, 

with absence of professionalism and standardization and lack of 

adequate consumer protection. Though the Consumer Protection Act, 

1986 is available as a forum to the buyers in the real estate market, the 

recourse is only curative and is not adequate to address all the concerns 

of buyers and promoters in that sector. The lack of standardization has 

been a constraint to the healthy and orderly growth of industry. 

Therefore, the need for regulating the sector has been emphasized in 

various forums.  

15.2   The Real Estate (Regulation and Development) Act, 2016 aims to create 

a real estate regulatory authority and an appellate tribunal that will act as 

a watchdog for the housing sector, primarily towards protecting 

consumer interests while creating an alternative redress mechanism for 

an disputes that may arise. This Act also aims to provide a uniform 

regulatory environment in the real estate sector which is laced with black 

money, red-tapism, land mafias and corruption. The core objective of 

this Act is twofold: firstly, to ensure sales of immovable properties in an 

efficient and transparent manner and secondly, to protect the interest of 

consumers in the real estate sector.  

15.3 The Act is further intended to achieve:- 

(a) To ensure accountability towards allottees and protect their 
interest; 

(b) To infuse transparency, ensure fair-lay and deduce frauds & 
delays; 
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(c) To introduce professionalism and pan India standardization; 

(d) To establish symmetry of information between the promoter and 
allottee’ 

(e) To impose certain responsibilities on both promoter and allottees; 

(f) To establish regulatory oversight mechanism to enforce contracts; 

(g) To establish fast-track dispute resolution mechanism; 

(h) To promote good governance in the sector which in turn would 
create investor confidence; 

(i) Regulation of the planned development in the real estate sector; 

(j) To ensure sale of immovable properties in an efficient and 
transparent manner; 

(k) To protect the interest of consumers in the real estate sector; 

 

  15.4 The promoter/developers are also required to make various 

          compliances: 

 

i.  No launch or advertisement before registration with RERA; 

ii. Sharing information project plan, layout government approvals, 

land title status, sub-contractors; 

iii.  Increased assertion on the timely completion of projects and 

delivery to the consumer; 

iv. An increase in the quality of construction due to a defeat liability 

period of five years; 

v.  Informing allottees about any minor addition or alteration; 

vi.  Consent of 2/3rd allottees about any other addition or alteration; 

vii.  Consent of 2/3rd allottees for transferring majority rights to 3rd 

party; 

viii.  Formation of RWA within specified time or three months after 

majority of units have been sold.  
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15.5  The promoter of a real estate development firm has also to maintain a 

separate account for each of their projects. A minimum 70 per cent of 

the money from investors and buyers will have to be deposited. This 

money can only be used for the construction of the project and the cost 

borne towards the land. The developers will have to keep informed the 

buyers of their other ongoing projects.  

15.6 RERA requires builders to submit the original approved plans for their 

ongoing projects and the alterations that they made later. Builders also 

have to furnish details of revenue collected from allottees, how the funds 

were utilized, timeline for construction, completion, and delivery that 

will need to be certified by an engineer/architect/practicing chartered 

accountant.  

15.7 It is responsibility of each state regulator to register real estate projects 

and real estate agents operating in their state under RERA. The details of 

all registered projects will be put up on a website for public access.  

15.8 Further the regulator will have to ensure protection to buyers in this 

matter for five years from the date of possession. If any issue is 

highlighted by buyers in front of the regulator in this period including in 

quality of construction and the provision of services, the developer will 

have to rectify the same within 30 days.  

15.9 Developers can’t invite, advertise, sell, offer, market or book any plot, 

apartment, house, building, investment in projects, without first 

registering it with the regulatory authority. Furthermore, after 

registration, all the advertisement inviting investment will have to bear 

the unique RERA registration number. The registration number will be 

provided project-wise. After registering the project, developers will have 

to furnish details of their financial statements, legal title deed and 

supporting documents.  

15.10 If the promoter defaults on delivery within the agreed deadline, they will 

be required to return the entire money invested by the buyers along with 

the pre-agreed interest rate mentioned in the contract based on the 

model contract agreement given by RERA.  
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15.11  If  the buyer chooses not to take the money back, the builder will have 

to pay monthly interest on each month delay to the buyer till they get 

delivery. After developers register with the regulator, a page will be 

created for the builder on the regulatory authority’s website. The 

developer will be given login credentials using which it will upload all 

the information regarding the registered projects on the regulator’s 

website. The number, type of apartments, plots and projects and their 

completion status will be updated at a maximum quarterly basis.  

15.12  To add further security to buyers, RERA mandates that developers 

can’t ask more than 10 per cent of the property’s cost as an advanced 

payment or booking amount before actually signing a registered sale 

agreement.  

15.13  The regulator will have the power to impose penalty and courts can fine 

and imprison errant builders. The imprisonment can go up to a period of 

three years in case of certain matter.   

15.14   Section 2(c) of the Act 2016 defines “agreement to sale” means an 

agreement entered into between the promoter and the allottee and 

Section 13 refrains the promoter from accepting a sum more than 10% 

of the cost of the apartment, plot, or building as the case may be, as an 

advance payment or an application fee, from a person without first 

entering into a written agreement for sale specifically providing therein 

the particulars of the development of project including the construction 

of building and apartments, along with specifications and internal 

development works and external development works, the dates and the 

manner by which payments towards the cost of the apartment, plot or 

building, as the case may be, are to be made by the allottees and the 

date on which the possession of the apartment, plot, or building is to be 

handed over, the rates of interest payable by the promoter to the allottee 

and the allottee to the promoter in case of default, and such other 

particulars, as may be prescribed. 

 

15.15  Section 18 of the Act 2016 gives right to the allottee to seek refund of 

the amount and compensation if the promoter fails to complete or is 

unable to give possession of the apartment, plot or building in 



14 
 

accordance with the terms of agreement for sale duly completed by the 

date specified therein. 

15.16   Section 19(4) of the Act 2016 provides for entitlement of an allottee to 

claim refund of amount along with interest at such rate as may be 

prescribed and compensation in the manner as provided under the Act 

2016 from the promoter, if promoter fails to comply or unable to give 

possession of the apartment, plot or building, as the case may be in 

accordance with the terms of agreement for sale. Sub Section (6) of 

Section 19 further provides that every allottee to make necessary 

payment in the manner within the time as specified in the agreement 

for sale. 

15.17  Section 31 of the Act empowers any aggrieved person to file a 

complaint with the Authority for the Adjudicating Officer, as the case 

may be, for violation or contravention of the provisions of the Act 2016 

and Rules and Regulations made thereunder against any promoter 

allottee or real estate agent, as the case may be. 

 

15.18  The State Government in exercise of powers conferred by sub section 

(1) of Section 84 read with clause (h) of sub section (2) of the said 

Section and sub-section (2) of Section 13 of the Act 2016 framed The 

Uttar Pradesh Real Estate (Regulation and Development) (Agreement 

for Sale/Lease) Rules, 2018 (hereinafter referred to as ‘Rules 2018’). 

Chapter-II of Rules 2018 provides for ‘agreement for sale/lease’ to be 

executed between the promoter and an allottee in the form as per 

Annexure and under the heading of ‘Terms’ as per clause 1.5, a 

promoter has been given sole discretion to give a rebate for early 

payments of instalments payable by the allottee by discounting such 

early payments @ …….. % per annum for the period by which the 

respective installment has been preponed and the provision for 

allowing rebate and such rate of rebate shall not be subject to 

revision/withdrawal, once granted to an allottee by the Promoter.  

 Rules further provide the mode of payment, compliance of law relating 

to remittance, adjustment or appropriation of payments. 
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 Under the heading ‘Time is the Essence’ it has been specifically 

provided that the promoter shall abide by the time schedule for 

completing the Project as disclosed at the time of registration of the 

Project with the Authority and towards handing over the 

(Apartment/Plot) to the Allottee. Similarly, Allottee was also required 

to make payment of the installment and other dues and to meet the 

other obligations under the Agreement subject to the simultaneous 

completion of construction by the Promoter as provided in the payment 

plan.  

 Rules also provide for construction of the Project/Apartment, 

possession of the Apartment/Plot, Representations and Warranties of 

the promoter, conveyance of the apartment, maintenance of the 

building/ apartment/project, defect liability, right to enter the apartment 

for repairs, usage, general compliance with respect to the apartment, 

compliance of laws, notifications etc by parties, additional 

constructions, promoter shall not mortgage or create a charge etc. 

15.19   Clause 25 of the ‘Terms’ provides severability to the effect that “If 

any provision of this Agreement shall be determined to be void or 

unenforceable under the Act or the Rules and Regulations made there 

under or under other Applicable Laws, such provisions of the 

Agreement shall be deemed amended or deleted in so far as reasonably 

inconsistent with the purpose of this Agreement and to the extent 

necessary to conform to Act or the Rules and Regulations made there 

under or the Applicable Laws, as the case may be, and the remaining 

provisions of this Agreement shall remain valid and enforceable as 

applicable at the time of execution of this agreement.” 

15.20  From the examination of the provisions of entire scheme of Act 2016 

and the Rules 2018, it is evident that the agreement for sale is required 

to be entered into between the promoter and allottee and they are under 

obligation to perform their duties/obligations as per the provisions of 

the Act 2016 and Rules 2018. The entire Act does not talk about 

securing loan by an allottee through any financial institution and/or for 

facilitating the loan, execution of tripartite agreement by allottee, 

promoter as well as financial institution and entering into 
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memorandum of understanding with respect to no pre-EMIs till 

possession etc. or any assured return or committed charges. 

15.21  In our considered view, the assured return or committed charges, 

payment of EMIs by promoter on behalf of buyer etc. are independent 

commercial arrangements between the parties which sometime a 

promoter/developer offer, in order to attract buyers/investors or users 

who may invest either in under construction or pre-launched/new 

launched projects. Out of these independent commercial arrangements 

between promoter and buyer, the commercial effect would generally 

involve transactions having profit as their main aim. Piecing the 

threads together, therefore, so long as an amount is ‘raised’ under a 

real estate agreement, which is done with profit as the main aim, such 

agreement between the developer and home buyer would have the 

“commercial effect” as both the parties have “commercial” interest in 

the same- The real estate developer seeking to make a profit on the sale 

of the apartment, and the flat/apartment purchaser profiting by the sale 

of the apartment. Whereas the object of promulgation of the Real of 

Real Estate (Regulation and Development) Act 2016 aims to create and 

ensure sale of immovable property in efficient and transparent manner 

and to protect the interest of the consumers in the real estate sector and 

not to use the forum for profit purposes/unjust enrichment.  

15.22 On the basis of the above, we are of the considered view that there is no 

provision under the Scheme of Act 2016 for examining and deciding the 

issues relating to the provisions of assured return/committed charges or 

payment of Pre-EMI by promoter for a fixed period or till possession 

etc. or commercial effect in an allotment letter/builder buyer agreement 

for purchase of flat/apartment/plot. The issue no. (ii) is answered 

accordingly.          

16. Admittedly under the provisions of Act and Rules 2016, there is no 

power of review with the regulatory authority and executing court can 

examine the issue on being objection raised by the parties with respect to 

any illegality, infirmity or the order being without jurisdiction but from 

the record, we could not find any objection being raised by the 

respondent with respect to issue and it appears that the executing 
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authority on its own clarified the order dated 22.07.2019 with respect to 

admissibility of one financial benefit to the complainant and directed for 

adjustment of the pre-EMI deposited by the complainant in the final 

payments.  

17. As far as the interest for the delay is concerned, the same is statutory 

right of an allottee in pursuance to the provisions of Section 18 of the 

Act, wherein it has been specifically provided that if any promoter fails 

to provide possession in terms of the agreement, he shall pay interest  to 

the allottee till handing over of possession and in case the allottee choose 

to withdraw from the project then refund the entire amount with interest 

and compensation. The issue of payment of pre-EMI by the respondent 

in the agreement is concerned, the same has not been challenged by the 

respondent in appeal and there is nothing on record whether any 

objection has been raised with respect to the jurisdiction of the 

Regulatory Authority regarding the examination and directing for 

payment/adjustment of the pre-EMI made by the complainant, therefore, 

we are of the considered view that the executing authority has gone 

beyond the original order and without there being any material on record 

amended the directions of the original order. Hence, the order dated 

28.12.2020 is not sustainable, the same is set aside. The appeal is partly 

allowed.  

18. The matter is remanded back to the Executing Authority of the 

Regulatory Authority to execute the order dated 22.07.2019 passed in 

complaint no. NCR144/040493/2019, expeditiously. 

19. The parties are directed to appear before the Executing Authority of the 

Regulatory Authority on 06.05.2024. 

20.  The Registrar is directed to communicate this order to the Secretary of 

the Regulatory Authority to place the record before the Executing 

Authority of Regulatory Authority on the date fixed. 

21.   No order as to costs.  

Dated : 05.02.2024 
Irfan                     (Sanjai Khare)                 (D.K.Arora)  

   


