BENCH NO.1.

THE UTTAR PRADESH REAL ESTATE APPELLATE TRIBUNAL

AT
LUCKNOW.
Appeal No. 264 OF 2022
Vinod Kumar Singh Appellant.
Vs.
Air Force Naval Housing Board  ............ Respondent.

Hon’ble Mr. Justice (Dr.) D.K. Arora, Chairman.

Hon’ble Mr. Sanjai Khare, Judicial Member.

Heard Sri Rakesh Kumar Rana, learned counsel for appellant and Sri

Harshvardhan, learned counsel for respondent.

Learned counsel for appellant assailed the order of the Regulatory Authority
dated 17.12.2001 and sought setting aside of the order dated 10.03.2022 along
with order dated 17.12.2021 on the ground that the relief cannot given, which
has not been specifically prayed by the complainant and the respondent is
guilty of deficiency in service, who has failed to grant possession of the booked
unit within time as per the allotment letter, hence the order of the Regulatory
Authority suffers from material irregularity. The impugned order has been
passed in an arbitrary and unskilled manner without appreciating the relief

sought by the appellant.

The respondent launched a scheme of multistoried residential apartment in the
name of “Jal Vayu Towers Meerut Scheme” and in pursuance to the application
of the appellant an allotment letter was issued on 10.02.2010 of a unit having
super area 900 Sq.ft. beaing unit no.Type B-1 with a tentative cost of
Rs.15,30,000/- and the appellant deposited an amount of Rs.21,93,694/- from
22.01.2010 till 16.06.2014 as per demands raised by the respondent. The
respondent raised the cost arbitrarily to Rs.24,29,870/- vide letter dated



09.03.2021 and on being objected, the appellant was advised to withdraw from

scheme and demand refund.

The respondent failed to offer possession of the unit as per period mentioned
in the allotment letter, therefore, the appellant was compelled to approach the
Regulatory Authority vide complaint dated 31.05.2021 invoking the provision
of Section 18(1) of the Act, 2016 for seeking refund of the deposited amount

along with interest.

The Regulatory Authority clubbed 6 other similar complaints with the
complaint of the appellant and taking into consideration the averments of the
respondent that the possession of the booked unit has been given to the
allottees except the interest for delay period, disposed of the complaints
taking into consideration that the partial OC/CC has been received by the
respondent on 21.11.2019 with the observation that for compensation, the

complainants can approach the Adjudicating Authority.

Subsequently the appellant approached the Regulatory Authority for
rectification of the order under Section 39 of the Act, 2016 and the same was
rejected observing that the order dated 17.12.2021 was passed in favour of 7
complainants and 6 complainants have received possession and rest has not
been provided possession. The offer of possession has already been given
after receipt of the partial OC before 2019, therefore, correction in the order
does not fall in the purview of Section 39 of the Act. The appellant feeling
aggrieved against the orders dated 17.12.2021 and 10.03.2022 filed the instant

appeal for setting aside of the impugned orders.

The sum and substance of submissions of learned counsel for appellant is that
the claim of the appellant was before the Regulatory Authority for seeking
refund and the interest on the payment made but the Regulatory Authority
erroneously clubbed the complaint of the appellant with other complaints
wherein it appears that the possession was sought and hence in the case of
appellant the order has been passed beyond the pleadings and prayer of the
appellant.

As far as appellant is concerned, the impugned order dated 17.12.2021 read
with order dated 10.03.2022 deserves to be set aside.
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Learned counsel for respondent while opposing the appeal stated that the cost
of the unit was tentative and the same has been revised after completion of
construction work. However, learned counsel for respondent agreed that the
complaint of the appellant was with respect to the refund of the amount with
interest but the same was clubbed with the other similar complaints and as the
liberty has been given to the respective allottees for approaching the
Adjudicating officer of the Regulatory Authority for seeking compensation,
therefore, there is no illegality or perversity in the impugned orders, therefore,

the instant appeal deserves to be dismissed.

We have examined the submissions of learned counsel for parties and gone

through the record.

Admittedly the unit was booked in pursuance to the application of the
appellant. Respondent issued allotment letter on 10.02.2010 and the
possession of the unit was expected to be given by mid 2012. The partial OC
was received by the respondent on 21.11.2019 and the offer of possession was
given to the appellant on 09.03.2021. The appellant preferred a complaint for
seeking refund but the complaint of the appellant was clubbed with the other
complaints wherein prayer was for possession and interest for delay and the
Regulatory Authority taking into consideration that 6 out of 7 complainants
have already received the possession, rejected all the complaints by composite
order dated 17.12.2021 with the observation that for compensation the
complainants can approach the Adjudicating Officer on the basis of pleadings

and prayer.

After hearing submissions of learned counsel for parties, we frame the

following question :

“Whether the Regulatory Authority passed the impugned order beyond the

pleadings and prayer of the complainant/appellant?

The issues of pleading, prayer & moulding of reliefs have been examined time
& again by Hon'ble Supreme Court as well as by the Judicial Forums holding
therein that the rights of the parties stand crystallized on the date of



institution of the proceeding and no party should be permitted to travel beyond

the pleadings & prayer.

13.1 In Bhagwati Prasad vs. Shri Chandramaul AIR 1966 SC 735, the Hon'ble

Supreme Court was pleased to observe that:-

“The importance of the pleadings cannot, of course, be ignored,
because it is the pleading that lead to the framing of issues and a
trial in every civil case has inevitably to be confirmed to the issues
framed in the suit. The whole object of framing the issues would be
defeated if parties allowed to travel beyond them and claim or
oppose reliefs on grounds not made in the pleadings and not

)

covered by the issues.’

13.2 In §.S. Sharma and Ors. Vs. Union of India (UOI) and Ors. AIR 1981 SC
588, the Hon'ble Supreme Court observed that:-

“We are of the opinion that the Courts should ordinarily insist on
the parties being confined to their specific written pleadings and
should not be permitted to deviate from them by way of modification
or supplementation except through the well-known process of
formally applying for amendment. We do not mean that justice
should be available to only those who approach the Court confined
in a strait-jacket. But there is a procedure known to the law, and
long established by codified practice and good reason, for seeking
amendment of the pleadings. If undue laxity and a too easy
informality is permitted to enter the proceedings of a court it will
not be long before a contemptuous familiarity assails its institutional
dignity and wushers in chaos and confusion undermining its
effectiveness. Like every public institution, the Courts function in the
security of public confidence, and public confidence resides most
where institutional discipline prevails. Besides this, oral submission
raising new points for the first time tend to do grave injury to a
contesting party by depriving it of the opportunity, to which the
principles of natural justice hold it entitled, of adequately preparing

)

its response.’



13.3 In the case of Krishna Priya Ganguly and Anr. vs. University of Lucknow
and Ors. reported in 1984 SCC 307, while dealing with a matter arising
out of a writ petition where the writ-petitioners prayed for merely
consideration of his case for admission, Hon’ble Supreme Court was
pleased to observe that a court cannot go a step further and grant the relief

which the petitioner did not ask for, and held:-

“We do not see any proper material for this conclusion to which the
High Court has suddenly jumped apart from the fact that admissions
were not to be given by the High Court according to its own notions.

Finally, in his own petition in the High Court, the respondent had
merely prayed for a writ directing the State or the college to
consider his case for admission yet the High Court went a step
further and straightaway issued a writ of mandamus directing the
college to admit him to the M.S. course and thus granted a relief to
the respondent which she herself never prayed for and could not

b

have prayed for.’

13.4 The Hon’ble Supreme Court in Ram Sarup Gupta (dead) by LRs. v.
Bishun Narain Inter College MANU/SC/0043/1987 : [1987] 2SCR805
was pleased to observe:-

“.....At is well settled that in the absence of pleading, evidence, if
any, produced by the parties cannot be considered. It is also equally
settled that no party should be permitted to travel beyond its
pleading and that all necessary and material facts should be
pleaded by the party in support of the case set up by it. The object
and purpose of pleading is to enable the adversary party to know the
case it has to meet. In order to have a fair trial it is imperative that
the party should state the essential material facts so that other party

»

may not be taken by surprise... ...

13.5 The Hon’ble Supreme Court in Orissa Cement Ltd. Vs. State of Orissa, 1991
Supp (1) SCC 430 (at page 498) has been pleased to observe that it is well
settled proposition that it is open to the court to grant, mould or restrict the
relief in a manner most appropriate to the situation before it in such a way as

to advance the interests of justice.
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The Hon’ble Supreme Court in the case of Bachhaj Nahar vs Nilima
Mandal & Ors; reported in (2008) 17 SCC 491, was pleased to observe that a
Court cannot make out a case not pleaded. The Court should confine its
decision to the question raised in pleadings. Nor can it grant a relief which is
not claimed and which does not flow from the facts and the cause of action

alleged in the plaint.

In Om Prakash vs. Ram Kumar (1991) 1 SCC 441, the Hon’ble Supreme

Court observed:-

“A party cannot be granted a relief which is not claimed, if the
circumstances of the case are such that the granting of such relief
would result in serious prejudice to the interested party and deprive

b

him of the valuable rights under the statute.’

In Shiv Kumar Sharma Vs. Santosh Kumari(2007) 8 SCC 600 the Apex
Court observed that the appellate court had no power to grant relief not

prayed for in the suit.

The issue was again examined by the Hon’ble Supreme Court in the case of
Bharat Amratlal Kothari and Anr. Vs. Dosukhan Samadkhan Sindhi and
Ors.; (2010) 1 SCC 234 and the Hon’ble Supreme Court in paras 29 and 30
of the judgment was pleased to examine and observe that “normally the
Court will grant only those reliefs specifically prayed for by the petitioner”.

The relevant paras 29 and 30 are quoted as under:

“29. The approach of the High Court in granting relief not prayed
for cannot be approved by this court. Every petition under Article
226 of the Constitution must contain a relief clause. Whenever the
petitioner is entitled to or is claiming more than one relief, he must
pray for all the reliefs. Under the provisions of the Code of Civil
Procedure, 1908, if the plaintiff omits, except with the leave of the
court, to sue for any particular relief which he is entitled to get, he
will not afterwards be allowed to sue in respect of the portion so

omitted or relinquished.

30. Though the provisions of the Code are not made applicable to
the proceedings under Article 226 of the Constitution, the general

principles made in the Civil Procedure Code will apply even to writ



petitions. It is, therefore, incumbent on the petitioner to claim all
reliefs he seeks from the court. Normally, the court will grant only
those reliefs specifically prayed for by the petitioner. Though the
court has very wide discretion in granting relief, the court, however,
cannot, ignoring and keeping aside the norms and principles
governing grant of relief, grant a relief not even prayed for by the

petitioner.”

13.10 The Hon'ble Supreme Court in Civil Appeal No. 973 of 2007 Manohar Lal
(D) by Lrs. Vs. Ugrasen (D) by Lrs. &Ors. (decided on 03.06.2010) while
examining the issue, whether the court can grant relief which had not been
asked for, was pleased to observe that the court cannot grant relief which has
not been specifically prayed by the parties. Relevant para nos. 29 to 33 are

extracted as follows:-

“29. In Messrs. Trojan & Co. Vs. RM.N.N. NagappaChettiar AIR
1953 SC 235, this Court considered the issue as to whether relief not
asked for by a party could be granted and that too without having
proper pleadings. The Court held as under.-

“It is well settled that the decision of a case cannot be based on
grounds outside the pleadings of the parties and it is the case
pleaded that has to be found. Without an amendment of the plaint,
the Court was not entitled to grant the relief not asked for and no
prayer was ever made to amend the plaint so as to incorporate in it

an alternative case.”

“30. A similar view has been re-iterated by this Court in Krishna
Priya Ganguly etc.etc. Vs. University of Lucknow &Ors. etc. AIR
1984 SC 186; and Om Prakash &Ors. Vs. Ram Kumar &Ors., AIR
1991 SC 409, observing that a party cannot be granted a relief

which is not claimed.”

“31. Dealing with the same issue, this Court in Bharat Amratlal
Kothari Vs. DosukhanSamadkhan Sindhi &Ors., AIR 2010 SC 475
held:



“Though the Court has very wide discretion in granting relief, the
court, however, cannot, ignoring and keeping aside the norms and
principles governing grant of relief, grant a relief not even prayed

b

for by the petitioner.’

“32. In Fertilizer Corporation of India Ltd. & Anr. Vs. Sarat
Chandra Rath &Ors., AIR 1996 SC 2744, this Court held that “the
High Court ought not to have granted reliefs to the respondents

which they had not even prayed for.”

“33. In view of the above, law on the issue can be summarised that
the Court cannot grant a relief which has not been specifically

prayed by the parties.”

13.11 The Hon'ble Supreme Court in Civil Appeal No. 4887 of 2014 (Arising out of
SLP (C) No 22742 of 2005) with Civil Appeal No. 4888 of 2014 (Arising out
of SLP (C) No 22772 of 2005) Gaiv Dinshaw Irani &Ors. Vs. Tehmtan Irani
&Ors.(decided on 25.04.2014) while examining the issue, whether the High
Court taking note of the subsequent events can mould a relief, observed as

follows in para nos. 34, 35:-

“34. Considering the aforementioned changed circumstances,
the High Court taking note of the subsequent events moulded the
relief in the appeal under Section 96 of the Code of Civil Procedure
and the same has been challenged by the appellants before us. In
ordinary course of litigation, the rights of parties are crystallized on
the date the suit is instituted and only the same set of facts must be
considered. However, in the interest of justice, a court including a
court of appeal under Section 96 of the Code of Civil Procedure is
not precluded from taking note of developments subsequent to the
commencement of the litigation, when such events have a direct
bearing on the relief claimed by a party or one the entire purpose of
the suit the Courts taking note of the same should mould the relief
accordingly. This rule is one of ancient vintage adopted by the
Supreme Court of America in Patterson vs. State of Alabama
followed in Lachmeshwar Prasad Shukul vs Keshwar Lal

Choudhury. The aforementioned cases were recognized by this Court



in Pasupuleti Venkateswarlu vs. The Motor and General Traders

wherein he stated that:

“..If a fact, arising after the lis has come to court and has a
fundamental impact It is basic to our processual jurisprudence that
the right to relief must be judged to exist as on the date a suitor
institutes the legal proceeding. Equally clear is the principle that
procedure is the handmaid and not the mistress of the judicial
process. If a fact, arising after the lis has come to court and has a
fundamental impact on the right to relief or the manner of moulding
it, is brought diligently to the notice of the tribunal, it cannot blink at
it or be blind to events which stultify or render inept the decretal
remedy. Equity justifies bending the rules of procedure, where no
specific provision or fairplay is violated, with a view to promote
substantial justice — subject, of course, to the absence of other
disentitling factors or just circumstances. Nor can we contemplate
any limitation on this power to take note of updated facts to confine
it to the trial court. If the litigation pends, the power exists, absent
other special circumstances repelling resort to that course in law or
justice. Rulings on this point are legion, even as situations for
applications of this equitable rule are myriad. We affirm the
proposition that for making the right or remedy claimed by the party
just and meaningful as also legally and factually in accord with the
current realities, the Court can, and in many cases must, take
cautious cognizance of events and developments subsequent to the
institution of the proceeding provided the rules of fairness to both

sides are scrupulously obeyed.”

“The abovementioned principle has been recognized in a catena of
decisions.  This  Court by placing reliance on the
PasupuletiVenkateswarlu Case (supra), held in Ramesh Kumar vs.

Kesho Ram that:

“6. The normal rule is that in any litigation the rights and
obligations of the parties are adjudicated upon as they obtain at the
commencement of the lis. But this is subject to an exception.

Wherever subsequent events of fact or law which have a material
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bearing on the entitlement of the parties to relief or on aspects which
bear on the moulding of the relief occur, the court is not precluded
from taking a ‘cautious cognizance’ of the subsequent changes of

fact and law to mould the relief.”

“This was further followed in Lekh Raj vs. Muni Lal &Ors.. This
Court in Sheshambal (dead) through LRs vs. Chelur Corporation
Chelur Building &Ors. while discussing the issue of taking

cognizance of subsequent events held that:

“19. To the same effect is the decision of this Court in Om Prakash
Gupta case where the Court declared that although the ordinary rule
of civil law is that the rights of the parties stand crystallised on the
date of the institution of the suit yet the court has power to mould the

relief in case the following three conditions are satisfied. ...

(i) that the relief, as claimed originally has, by reason of subsequent

events, become inappropriate or cannot be granted,

(ii)  that taking note of such subsequent event or changed
circumstances would shorten litigation and enable complete justice

being done to the parties; and

(iii) that such subsequent event is brought to the notice of the court
promptly and in accordance with the rules of procedural law so that

the opposite party is not taken by surprise.”

“This  Court in Rajesh D. Darbar and Ors. vs.
NarasinghroKrishnaji Kulkarni and Ors. , a matter regarding the
elections in a registered society, held that the courts can mould relief
accordingly taking note of subsequent events. Furthermore, in Beg
Raj Singh vs. State of Uttar Pradesh &Ors. while deciding on the

issue of renewal of a mining lease held that:

“....A petitioner, though entitled to relief in law, may yet be denied
relief in equity because of subsequent or intervening events i.e. the
events between the commencement of litigation and the date of
decision. The relief to which the petitioner is held entitled may have

been rendered redundant by lapse of time or may have been
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rendered incapable of being granted by change in law. There may be
other circumstances which render it inequitable to grant the
petitioner any relief over the respondents because of the balance
tilting against the petitioner on weighing inequities pitted against

equities on the date of judgment.”

“Even this Court while exercising its powers under Article 136 can
take note of subsequent events (See: Bihar State Financial
Corporation &Ors. vs. Chemicot India (P) Ltd. &Ors., Parents
Association of Students vs. M.A. Khan & Anr. , State of Uttar
Pradesh &Ors. vs. Mahindra & Mahindra Ltd.)”

“35. Thus, when the relief otherwise awardable on the date of
commencement of the suit would become inappropriate in view of the
changed circumstances, the courts may mould the relief in
accordance with the changed circumstances for shortening the

)

litigation or to do complete justice.’

13.12 The object and purpose of pleadings and issues is to ensure that the litigants

13.13

come to trial with all issues clearly defined and to prevent cases being
expanded or grounds being shifted during trial. Its object is also to ensure that
each side is fully alive to the questions that are likely to be raised or
considered so that they may have an opportunity of placing the relevant
evidence appropriate to the issues before the Court for its consideration.
Pleadings made in a case lead to framing of issues to be examined by the
Courts. Further when the facts necessary to make out a particular claim, or to
seek a particular relief, are not found in the plaint, the Court cannot focus the
attention of the parties, or its own attention on that claim or relief, by framing
an appropriate issue. No party should be permitted to travel beyond its

pleadings and the Courts are to avoid making out a case not pleaded.

Similarly, when there is no prayer for a particular relief and no pleadings to
support such a relief, and when defendant has no opportunity to resist or
oppose such a relief, if the court considers and grants such a relief, it will lead
to miscarriage of justice. Thus it is said that no amount of evidence, on a plea

that is not put forward in the pleadings, can be looked into to grant any relief.
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13.14 Further it is well established principle that in an action where a party has

13.15

14.

15.

prayed for a larger relief it is always open to the Court to grant him any
smaller relief that he may be found to be entitled in law and thereby render
substantial justice. The Court can undoubtedly take note of changed
circumstances or subsequent events and suitably mould the relief to be granted
to the party concerned in order to meet out justice in the case. As far as
possible, the anxiety and endeavour of the Court should be to remedy an

injustice when it is brought to its notice.

It is our considered view that the Regulatory Authority had passed the
impugned order directing the promoter to give possession of the apartment to
the allottee without appreciating the pleading & prayer of the allottee, in other
words the impugned directions for giving possession to the allottee is beyond
the pleading and relief sought by the Allottee. Even if the Regulatory
Authority in the name of moulding relief passed orders against and contrary to
the prayer of the allottee/appellant, will also be against the object and spirit of
the provisions of Section 18, as well as other provisions of the Act, 2016.
Further, while deciding a complaint the administrative functions of the
Regulatory Authority provided in Sections 32 and 34 of the Act, 2016 cannot
be clubbed and complaint ought to have been decided on its merit after

examining the pleading and prayer. Question is answered accordingly.

From the aforesaid analysis it is evident that the complaint of the appellant
was disposed of without taking into consideration and examining the prayer
of the appellant while passing the composite order on 7 complaints was
beyond the pleadings and prayer of the appellant, hence we set aside the
impugned order dated 17.12.2021, passed in NCR169/05/75062/2021, Vinod
Kumar Singh Vs. Air Force Naval Housing Board along with the order dated
10.03.2022, passed in the application of the appellant filed by him under
Section 39 of the Act. The appeal is allowed.

The matter is remanded back to the Regulatory Authority to examine the
complaint of the appellant afresh and decide the same in accordance with law

expeditiously.
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As both sides are represented, therefore, we direct both the sides to appear
before the Regulatory Authority on the date fixed on remand of the instant

matter/complaint of the appellant.

The Registrar of the Tribunal is directed to transmit the copy of this order to
the Secretary, Regulatory Authority to be placed before the concerned Bench

for fixing date and rehearing of the complaint.

Dated : 13.02.2024

Irfan

(Sanjai Khare) (D.K.Arora)



