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Hon'ble Justice (Dr.) D.K. Arora, Chairman
Hon’ble Mr. Kamal Kant Jain,Technical Member

1. The present case has been filed on 19.07.2021 by Sri Manu
Lakhotiya, Advocate on behalf of M/s. Devidayal Aluminium Industries
Pvt. Ltd. (hereinafter referred to as “the applicant”), against the Real Estate
Regulatory Authority’s (hereinafter referred to as the Regulatory Authority)
order dated 25.03.2019 and Recovery Certificate dated 11.12.2020. The
case was registered as a defective appeal by the Registry of the Tribunal,
since the compliance of the provisions of Section 43(5) of the Real Estate
(Regulation and Development) Act 2016 (hereinafter referred to as the Act)
was not made while filing the case in the Tribunal. In terms of Chapter VII,
Regulation 11(ii1) of the U.P. Real Estate Appellate Tribunal Regulations-
2019, the Registry advised the applicant and its learned counsel to remove
the defect, and on their failure to comply the same till 26.07.2021, the case
was listed and put up before the Court on 27.07.2021 for orders.

2. On 27.07.2021, the learned counsel for the applicant submitted that
he may be granted some time to prepare a better application for exemption
from compliance of the provisions of Section 43(5) of the Act.

Appreciating the request, a weeks’ time was granted for the same and the

case was listed for 06.08.2021.

3. On 06.08.2021, learned counsel for the applicant was informed about
the earlier judgment passed in Appeal No. (D) 171/2020 (M/s Devidayal
Aluminium Industries Pvt. Ltd. Vs. Asha Aggarwal & Anr.), decided on
16.07.2020 by this Tribunal and directed the counsel for the applicant to



read the same and make submission in the light of that judgment. The case

was listed for 16.08.2021.

4. On 16.08.2021, learned counsel for the applicant was directed to
bring on record the assignment of the development rights or any other
agreement which is relevant to determine the status of the applicant in this
case for the purposes of compliance of the provisions of Section 43(5) of

the Act.

5. The applicant was directed thrice to comply the order dated
16.08.2021 vide orders dated 31.08.2021, 16.09.2021 and 18.10.2021.

6. On 29.11.2021, learned counsel for the applicant submitted that he
has moved an application for exemption from pre-depositing the amount
required under Section 43(5) of the Act. It was noticed by the Tribunal that
the impugned order dated 25.03.2019 was passed by the Regulatory
Authority where the applicant M/s. Devidayal Aluminium Industries Pvt.
Ltd. is not a party in the complaint but filed the instant appeal on the
ground that the interest of applicant is also going to be adversely affected
by the impugned order dated 25.03.2019. The applicant further submitted
that the Recovery Certificate has been issued against M/s. Devidayal
Aluminium Industries Pvt. Ltd. A query was raised from learned counsel
for the applicant that whether the instant case is maintainable or not by the
applicant, who was not a party in complaint and he was directed to show

the law and the relevant document on this issue while listing the case on

13.12.2021.

7. On 13.12.2021, learned counsel for the applicant again prayed for
and was granted a weeks’ time to prepare his brief. The case was listed for

10.01.2022 with the direction to ensure compliance of the provisions of

Section 43(5) of the Act.

8. On 10.01.2022, no one appeared and the case was adjourned and

while directing the applicant to make compliance of the provisions of

Section 43(5) of the Act, the case was listed for 03.02.2022.

0. On 03.02.2022, the judicial functioning of the Tribunal was

suspended on account of COVID Pandemic. The case was put up on



16.03.2022 and learned counsel for the applicant sent an adjournment

request. The case was adjourned for 01.04.2022.

10.  On 01.04.2022, learned counsel for the applicant stated that the
applicant has file an application dated 05.04.2021 for exemption from
compliance of the provisions of Section 43(5) of the Act. Tribunal may
consider the exemption application and on the principal of natural justice,
exempt the applicant from depositing the amount towards the compliance
of the provisions of Section 43(5) of the Act as the applicant was not a
party before the Regulatory Authority and was never impleaded in the
complaint filed before the Regulatory Authority.

11.  The issue regarding compliance of the provisions of Section 43(5) of
the Act has already been decided in Appeal No. (D) 171/2020 (M/s.
Devidayal Aluminium Industries Pvt. Ltd. Vs. Asha Aggarwal & Anr.) by
this Tribunal, vide judgment & order dated 16.07.2020, where applicant

was same and the project was also same.

12. A perusal of the impugned Regulatory Authority’s order dated
25.03.2019 passed in Complaint No. 6201812584 of Smt. Laltesh Gupta
(Respondent No. 1) reveals that the Regulatory Authority after considering
various aspects, passed the following Order (translated in English, as the

original order is in Hindi) :-

“In the interest of justice, this Bench comes to the conclusion that
under the provisions of Section 18 of the U.P. Real Estate
(Regulation & Development) Act, the opposite party Parshvnath
Buildwell Pvt. Ltd. are ordered that according to the Development
Rights Agreement, the complainant Smt. Laltesh Gupta be paid by
both the parties (M/s Parshvnath Buildwell Pvt. Ltd. and the
applicant) in lumpsum on a proportionate basis, her entire deposit,
amounting to Rs 45,41,932/- with MCLR+1% p.a. admissible

interest in one installment.”

The proceedings of RERA in Complaint No. 6201812584 reveals that on
18.02.2019, the Regulatory Authority found that there are 2 developer
company M/s Parsvnath Buildwell Pvt. Ltd. and M/s. Devidayal
Aluminium Industries Pvt. Ltd. M/s Parsvnath Buildwell Pvt. Ltd. put in

their presence, but M/s. Devidayal Aluminium Industries Pvt. Ltd.’s



representative has not appeared. The Regulatory Authority had issued
notice to the Director of M/s. Devidayal Aluminium Industries Pvt. Ltd.,
Mr. R.K. Agarwal, but no one appeared. The Regulatory Authority decided
to give one more last chance to M/s. Devidayal Aluminium Industries Pvt.

Ltd. to appear on 25.03.2019.

The order dated 25.03.2019 passed by the Regulatory Authority further
reveals that the developer M/s Parsvnath Buildwell Pvt. Ltd. is respondent
and M/s. Devidayal Aluminium Industries Pvt. Ltd., the applicant herein
had entered into a development agreement on 28.12.2010 with M/s
Parsvnath Developers Pvt. Ltd. to develop the project by formation of
Special Purpose Vehicle (SPV) M/s Parsvnath Buildwell Pvt. Ltd. The
amount received from home buyers from the very beginning of the
project was kept in escrow account. As per Development Right
Agreement and Escrow Agreement, the amount was divided between M/s.
Devidayal Aluminium Industries Pvt. Ltd. and M/s Parsvnath Developers
Pvt. Ltd. in a ratio of 18.5:81.5. The Regulatory Authority has also
mentioned in its order that on last date the representatives of M/s.
Devidayal Aluminium Industries Pvt. Ltd. and M/s Parsvnath Buildwell
Pvt. Ltd. were present and both the parties have submitted their sides. The
Regulatory Authority felt that there is no confidence between both the
parties and M/s. Devidayal Aluminium Industries Pvt. Ltd. is not interested
in continuing the partnership in the project. Both the parties alleged each
other. There was dispute between parties which went to Hon'ble Supreme

Court. Though the Hon'ble Supreme Court has directed as follows:-

“Mr. J. M. Bari, learned counsel appearing for the land-owner
submitted that the land-owner will cooperate with the developer and
will not creates any impediment for sanction of the building of the
building plan by the Ghaziabad Development Authority, subject to
the condition that the developer shall satisfy the conditions
incorporated in the agreement dated 28.12.2010. The other equities
shall be worked out at a later stage.”

Even after direction of Hon'ble Supreme Court both the parties could not
make consensus and M/s Parsvnath Buildwell Pvt. Ltd. has decided to file
contempt petition before the Hon'ble Supreme Court. The Regulatory
Authority had concluded that the project could not be completed in time

and as such under the provisions of Section 18 of the U.P. Real Estate



(Regulation & Development) Act, the opposite party M/s Parshvnath
Buildwell Pvt. Ltd. and the applicant herein are ordered that according to
the Development Rights Agreement, the complainant Smt. Laltesh Gupta is
to be paid by both the parties on a proportionate basis, her entire deposit, in
lumpsum amounting to Rs 45,41,932/- with MCLR+1% p.a. admissible

interest in one instalment.

13. Before deciding the matter about applicability of the provisions of
Section 43(5) of the Act in the present case filed by the applicant, we
proceed toexamine the provisions of Section 43(5) of the Act, which is

extracted below :-

“Section 43(5) :- Any person aggrieved by any direction or decision
or order made by the Authority or by an adjudicating officer under
this Act may prefer an appeal before the Appellate Tribunal having
Jjurisdiction over the matter:

Provided that where a promoter files an appeal with the Appellate
Tribunal, it shall not be entertained, without the promoter first
having deposited with the Appellate Tribunal at least thirty per cent
of the penalty, or such higher percentage as may be determined by
the Appellate Tribunal, or the total amount to be paid to the allottee
including interest and compensation imposed on him, if any, or with
both, as the case may be, before the said appeal is heard.

Explanation.-For the purpose of this sub-section "person" shall
include the association of allottees or any voluntary consumer
association registered under any law for the time being in force.”

14.  After examining the provisions of Section 43(5) of the Act, we are of
the opinion that the said Section has been promulgated with a view to
saveguard the interests of the real estate buyers, and at the same time to
avoid unnecessary appeals being filed by the Promoters against the
directions or decisions or orders made by the Regulatory Authority or by an
Adjudicating Officer. The buyers of the real estate, as well as the
Association of Allottees and the lawfully registered voluntary consumer
associations have been exempted from any pre-deposit, while filing an
appeal in the Tribunal. The legislative intent is quite clear that where a
promoter files an appeal it has to first deposit the statutory amount with the
Tribunal before the said appeal is entertained or heard. We are thus of the

considered view that the Act has provided a statutory requirement for the



promoter to first deposit the laid down amount with the Tribunal based on
the directions of the Regulatory Authority, before the said appeal is
entertained or heard by the Tribunal. Further, there is no provision under
the Act which gives a discretion to the Tribunal to waive off the provisions

of Section 43(5) of the Act, if a promoter files an appeal.

15. For the compliance of the mandate of Section 43(5), we first examine
whether the applicant is a promoter or not, as per the provisions of the Act.

Section 2(zk) of the Act defines “Promoter”, the same is extracted below:-

Section 2(zk)

"promoter" means ---

(i) a person who constructs or causes to be constructed an
independent building or a building consisting of apartments, or
converts an existing building or a part thereof into apartments, for
the purpose of selling all or some of the apartments to other persons
and includes his assignees, or

(ii) a person who develops land into a project, whether or not the
person also constructs structures on any of the plots, for the
purpose of selling to other persons all or some of the plots in the
said project, whether with or without structures thereon; or

(iii) any development authority or any other public body in respect
of allottees of—

(a) buildings or apartments, as the case may be, constructed by
such authority or body on lands owned by them or placed at their
disposal by the Government, or

(b) plots owned by such authority or body or placed at their
disposal by the Government, for the purpose of selling all or some
of the apartments or plots, or

(iv) an apex State level co-operative housing finance society and a
primary co-operative housing society which constructs apartments
or buildings for its Members or in respect of the allottees of such
apartments or buildings, or

(v) any other person who acts himself as a builder, coloniser,
contractor, developer, estate developer or by any other name or
claims to be acting as the holder of a power of attorney from the
owner of the land on which the building or apartment is constructed
or plot is developed for sale; or



(vi) such other person who constructs any building or apartment for
sale to the general public.

Explanation.-- For the purposes of this clause, where the person
who constructs or converts a building into apartments or develops a
plot for sale and the persons who sells apartments or plots are
different persons, both of them shall be deemed to be the promoters
and shall be jointly liable as such for the functions and
responsibilities specified, under this Act or the rules and
regulations made thereunder.

From the above definition, it is clear that if the land owner and the
developer are different persons, both of them are deemed to be the
promoters and are jointly liable for the functions and responsibilities under
Act of 2016, as the land owner is the person who sales apartment or plot

and execute the conveyance deed.

16.  On 16.08.2021, the learned counsel of the applicant was directed to
bring on record the assignment of the development rights agreement or any
other agreement, if any, including the flat buyer agreement with the
respondent, as the same are necessary to determine the status of appellant in
this case for the purpose of compliance of the provisions of Section 43(5) of
the Act, while listing the case on 31.08.2021. The appellant has only
uploaded the collaboration agreement, but not uploaded the agreement
between developer/land owner & buyer, whereas only the format of Flat
Buyer Agreement was uploaded, but in earlier case of M/s. Devidayal
Aluminium Industries Pvt. Ltd. Vs. Asha Aggarwal & Anr. disposed by
judgment dated 16.07.2020, the applicant had provided all the relevant

documents.

17.  The Flat Buyer Agreement dated 02.08.2007 & Development
Agreement dated 28.10.2004, produced in Case No. 171/2020 M/s.
Devidayal Aluminium Industries Pvt. Ltd. Vs. Asha Aggarwal & Anr.,
decided on 16.07.2020 wherein the relevant clause of the Flat Buyer
Agreement & Development Agreement dated 28.10.2004 were extracted
and reproduced, reveals that it has been signed by the Buyer, the Land
owner, and the Developer. The relevant clauses of the Agreement

alongwith Para A, B, C & D of the Agreement were mentioned in para 15,



16, 17 & 18 of the said judgment which are reproduced below for better

understanding of the relations of builder developer/land owner and buyers:-

“15.  The said Flat Buyer Agreement dated 02.08.2007 reveals
that it has been signed by the Buyer, the Land owner, and the
Developer. The relevant pages of the Agreement alongwith Para
A,B,C&D of the Agreement are extracted below :-

PARSVNATH EXOTICA
GHAZIABAD

FLAT BUYER AGREEMENT

THIS AGREEMENT is made at New Delhi on this 2" day of Aug,
07.

BETWEEN

M/s PARSVNATH DEVELOPERS LIMITED, a company
incorporated under the Companies Act, 1956, and having its
Registered Office at 6™ Floor, Arunachal Building, 19, Barakhamba
Road, New Delhi-110001 (hereinafter referred to as the
“Developer”), which expression shall unless repugnant to the
context hereof mean and include its administrator, successor-in-
interest and permitted assigns) of the First Part;

AND

Mrs. Asha Aggarwal (hereinafter referred to as the “Buyer”, which
expression shall unless repugnant to the context hereof mean and
include  his/her  heirs,  executors, administrators, legal

»

representatives and permitted assigns) of the Second Part’ ........

“A. WHEREAS M/s Devidayal Aluminium Industries Private
Limited, a company incorporated under the Companies Act, 1956
having its Registered Office at Gupta Mills Estate, Reay Road,
Daru Khana, Mumbai — 400010 (hereinafter referred to as the
“Land Owner”) has represented that it is the owner in possession of
and/or otherwise entitled to land admeasuring 1,34,718 sq. mtrs.
(1,61,123.76 sq. wards approx.) comprised in Khasra Nos. 1162 to
1164, 1213, 1216, 1262, 1268, 1269, 1271, 1274 to 1281, 1287 &
1288 situated in village Arthala, Pargana Loni, District Ghaziabad,
Uttar Pradesh, (hereinafter referred to as the “Project Land”).

B. AND WHEREAS the Developer has entered into a Development
Agreement dated 28" October, 2004, with the Land Owner for the



development and construction of a Group Housing Complex on the
said Project Land (hereinafter the Development Agreement) under
the terms of which the Developer is entitled to carry on construction
and sell/book/allot residential flats to be constructed by the
Developer on the Project Land, to enter into agreements with the
prospective buyers and to receive sale consideration amount in
respect thereof.

C. AND WHEREAS under terms of the Development Agreement, the
Developer has planned to develop and construct a Group Housing
Complex consisting of Residential Flats to be known as “Parsvnath
Exotica” (hereinafter referred to as the said “Complex”) on the
Project Land, as per the plans prepared by the Developer and got
approved by the concerned authorities.

D. AND WHEREAS the building plan of the Complex have been
approved by the, Ghaziabad Development Authority (G.D.A.),
Ghaziabad (hereinafter referred to as “Authority”) vide letter No.
1327/MP/07, dated 17" February 2007,

From the above, it is evident that the Developer had
entered into a Development Agreement dated 28.10.2004 with the
Land Owner (i.e. applicant) for the development and construction of
a Group Housing Complex on the said Project Land; and the
applicant is the Land Owner of the said Project.

16. It is also noted that each page of the Flat Buyer Agreement
executed on 02.08.2007 has been signed by the Developer, the Land
Owner (i.e. the applicant) and the Buyer (i.e. respondent No.l). For
Developer, the document has been signed by the authorized
signatory of the Parsvnath Developers Pvt. Ltd., and for the Land
Owner the document has been signed by applicant’s authorized
signatory over a stamp, which reads as under :-

“We Devidayal Aluminium Industries (P) Ltd. confirm this
agreement between the Developer and the Buyer and agree to
execute the deed of the title in terms of this Agreement in favour of
the Buyer.”

1t is our considered view that the applicant is not only the land
owner but is also one of the parties in the Project in question, which
was developed on its land; and the execution of the deed of title in
favour of respondent No. 1 was to be done by the applicant, as is
evident from the perusal of the Flat Buyer Agreement dated
02.08.2007.”

17. We also examined the Development Agreement (or
Collaboration Agreement) executed on 28.10.2004 between M/s.
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Devidayal Aluminium Industries (P) Ltd. on one part and M/s.
Parsvnath Developers Ltd. on the other part, as the same is
available on record. The extract of the relevant paras is reproduced
as follows:-

“DEVELOPMENT AGREEMENT

THIS COLLABORATION AGREEMENT is made and executed at
New Delhi this the 28" day of October, 2004.

BETWEEN

M/s DEVIDAYAL ALUMINIUM INDUSTRIES (P) Ltd. erstwhile
known as Hindustain Chains (P) Ltd., registered under the
companies Act, 1956 having its registered under the Companies
Act, 1956 having its registered office at Gupta Mills Estate, Reay
Road, Daru Khana, Bombay-400010 through its Managing Director
Shri R.K. Aggarwal duly authorised vide resolution dated 21° July
2004, hereinafter called ‘“the Owner” (which expression shall
unless repugnant to the context mean and include its successors and
assigns) of the One Part.

AND

M/s. Parsvnath Developers Ltd., a company registered under the
Companies Act, 1956, having its registered office at 6" Floor,
Arunachal Building, 19, Barakhamba Road, New Delhi-110001
through its Chairman Shri Pradeep Jain duly authorized vide
resolution dated 4" April 2003 hereinafter called “the Second
Party” (which expression shall unless repugnant to the context
mean and include its successors and assigns) of the other Part”.

“I. That in pursuance of the foregoing and subject to the mutual
obligations undertaken by the First Party and the Second Party,
the Second Party hereby agrees to carry on construction and sale
of areas on the Schedule Property in terms of this Agreement”.

“3.2 The responsibility for getting land use of the entire Schedule
Property converted into residential shall be of the First
Party......... 7

“5.12 That the First Party shall be entitled to 23% (Twenty three
percent) of the total sale proceeds of the project in consideration of
having provided the land and for discharging their other
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obligations undertaken in this Agreement and the Second Party
shall be entitled to 77% (Seventy seven percent) of the sale
proceeds of the project in consideration of carrying out
construction at its own cost, marketing the same and for
discharging other obligations undertaken in this Agreement. Sales
tax or any other charges levied directly on the sale of built up
areas shall be borne by the parties in their respective ratios of
sharing of the sale proceeds, if not passed on to the buyers”.

“7.1 All the levies or taxes imposed, demanded and recovered by
the Government or any other authority from time to time related to
this Agreement on its completion either on the existing provisions
or due to the change of law in future shall be shared by First Party
and Second Party in the ratio of 23:77 respectively except for taxes
on construction till these are passed on to the buyers. The same
shall apply to refunds also”.

“8.6 That the Sale Deeds in respect of the independent floors /
dwelling units / flats / houses / apartments so marketed / sold shall
be got registered in favour of the
purchasers/allottees/members/nominees/transferees on or before
handing over possession of each unit by the First Party and the
Second Party shall sign the same as the Confirming Party. The
stamp duty, registration charges, out of pocket expenses etc. shall
be borne by the prospective buyers”.

“10.4 For every 20% of share of sale proceeds of the First Party,
the First Party shall refund 20% of the security deposit and so on
till total amount is fully refunded”.

18. From an examination of the Development/Collaboration
Agreement dated 28.10.2004, we find that the applicant (M/s.
Devidayal Aluminium Industries Pvt. Ltd.) and M/s. Parsvnath
Developers Ltd. have entered into a Collaboration Agreement with
clauses for sharing the sale proceeds in a ratio of 23:77; and the
Sale Deeds of the units were to be registered in favour of allottees
as well as the possession of the units was to be handed over by the
First Party (i.e. the applicant) and the Second Party (i.e. M/s.
Parsvnath Developers Ltd.) was to sign the Sale Deeds as
“Confirming Party”.

18.  As per explanation of Section 2(zk), where the person who constructs
or converts a building into apartments or develops a plot for sale and the
persons who sells apartments or plots are different persons, both of them
shall be deemed to be the promoters and shall be jointly liable as such for
the functions and responsibilities specified, under this Act or the rules and

regulations made thereunder.
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We, therefore, conclude that the applicant is not only the Land
Owner, but is also the promoter of the said property as well as seller of
units as per Clause 8.6 of the Development/Collaboration Agreement; and
M/s. Parsvnath Developers Ltd. is only a “Confirming Party” in the Sale
Deed.

Moreover, the title of the apartment units cannot be transferred to the
allottees without the land owner being a signatory to the Sale Deed, and it is
for this reason that every page of the Flat Buyer Agreement, executed on
02.08.2007, has been signed on behalf of the Land Owner (i.e. the
applicant).

From Clause 8.6 of the Development Agreement executed on
28.10.2004, there is no doubt that the applicant, besides being the land
owner, is a seller of the dwelling units/flats and therefore falls in the
definition of the promoter in terms of Section 2(zk) of the Act, readwith its

Explanation.
19. At this stage, we examined the meaning of the word “collaboration”.

The Cambridge Dictionary defines collaboration as “the act of
working together with other people or organisations to create or achieve
something”; and as per the Collins Dictionary a collaboration is “a piece of
work that has been produced as a result of people or groups working
together”. It is our considered view that a Collaboration Agreement is an
agreement between two or more parties agreeing to work together on a
commercial project. Collaboration Agreement also spells out the specific
terms and conditions of the working relationship between the parties,

including allocation of responsibilities and sharing of revenues.

It 1s clear from the Collaboration Agreement dated 28.10.2004, that
the applicant is one of the collaborators of the project and as per Clause 8.6
of the Development/Collaboration Agreement dated 28.10.2004, applicant
is to execute Sale Deeds in favour of the respective Purchasers, as well as
get the same registered in their favour, on or before handing over of the
possession of each. Applicant being land owner, collaborator and executer

of Sale Deeds, therefore falls under the definition of the promoter, as

defined in Section 2(zk) of the Act of 2016.
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20. A perusal of the Assignment of Development Rights Agreement,
which is on record, reveals that it was signed on 28.12.2010 by and
amongst Parsvnath Developers Ltd. (on the First Part) and Devidayal
Aluminium Industries Pvt. Ltd. (on the Second Part) & Ors., Parsvnath
Buildwell Private Ltd. (respondent No. 3). The agreement was signed for
developing a residential project to be known as “Parsvnath Exotica,
Ghaziabad” (i.e. the project in question). The relevant portions of the

Assignment Agreement are extracted below :-

“ASSIGNMENT OF DEVELOPMENT RIGHTS AGREEMENT

THIS ASSIGNMENT OF DEVELOPMENT RIGHTS AGREEMENT
(“Agreement”) is made at Ghaziabad on this 28" day of December, 2010.

BY AND AMONGST

Parsvnath Developers Limited, a public limited company incorporated
under the provisions of (Indian) Companies Act, 1956 and having its
registered office at Parsvnath Metro Tower, Near Shahdara Metro Station,
Shahdar, Delhi-110032 and its corporate office at 6™ Floor, Arunanchal
Building, 19 Barakhamba Road, New Delhi-110001, acting through its
Managing Director and Authorized Signatory, Mr. Sanjeev Kumar Jain
duly authorized vide Board Resolution dated November 12, 2010
(hereinafter referred to as the “PDL” or “Company”, which expression
shall unless it be repugnant to the context or meaning thereof be deemed to
mean and include its successors, nominees and permitted assigns) of the
First Part;

AND

Devidayal Aluminium Industries Private Limited (formerly known as
Hindustan Chains Private Limited), a private limited company
incorporated under the provisions of (Indian) Companies Act, 1956 and
having its registered office at Hotel Gopal Plaza, Choti Bazaria, Railway
Road, Near Ghanta Ghar, Ghaziabad, Uttar Pradesh- 201009, acting
through its Managing Director and Authorized Signatory Mr. R.K.
Aggarwal, duly authorized vide Board Resolution dated October 25, 2010
(hereinafter referred to as “DAIL” which expression shall unless it be
repugnant to the context or meaning thereof be deemed to mean and
include its successors, nominees and permitted assigns) of the Second Part;

AND

C.B. Aggarwal HUF, .......
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AND
Raj Kumar Aggarwal HUF, .......

AND
Dev Kumar Aggarwal HUF,.......

AND

Bralco Metals Industries Private Limited,.......

CB HUF, RKA HUF, DKA HUF and BMIPL are hereinafter collectively
referred to as “Confirming Parties” and individually referred to as a
“Confirming Party”)

(DAIL and Confirming Parties are hereinafter collectively referred to as
“Collaborators ™ and individually referred to as a “Collaborator™).

AND

Parsvnath  Buildwell Private Limited, a private limited company
incorporated and existing under the laws of India, having its registered
office at Parsvnath Metro Tower, Near Shahdara Metro Station, Delhi-
110032, acting through its Authorized Signatory, Mr. Pawan Gupta, duly
authorized vide Board Resolution dated December 18, 2010 (hereinafter
referred to as the “Developer”, which expression shall, unless it be
repugnant to the context or meaning thereof, be deemed to mean and
include its successors, nominees and permitted assigns) of the Seventh Part.

(PDL, DAIL, CB HUF, RKA HUF, DKA HUF, BMIPL and the Developer
are hereinafter collectively referred to as ‘“Parties” and individually
referred to as “Party).

RECITALS :

PDL and the Collaborators are seized and possessed of, or otherwise well
and sufficiently and legally entitled to a piece and parcel of land,
admeasuring 31 (thirty one) acres, which consists of estimated saleable
area of 31,40358 (thirty one lakh forty thousand three hundred and fifty
eight) sq. ft. Situated in the revenue estate of Village Arthala, Pargana
Loni, District Ghaziabad, Uttar Pradesh, as more particularly described in
Schedule I hereunder written and delineated by a red colour boundary line
on the plan annexed hereto (hereinafter referred to as the “Project Land”).
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A. Based on the representation, warranties and convenants made by
PDL and the Collaborators herein, the Parties intend to enter into a
development rights agreement pursuant to which the Project Land will be
handed over to the Developer by PDL and the Collaborators for purposes
of development and the Developer will develop a residential project to be
known as “Parsvnath Exotica, Ghaziabad” on the Project Land
(hereinafter referred to as the “Project”)........

3.1.1 The parties hereby agree and acknowledge that the Collaborators
Revenue Share which at present constitutes 18.5% (eighteen point five per
cent) of the amount of the Collaborators Project Revenues in excess of Rs.
1,02,31,00,000 (Rupees One Hundred Two Crore and Thirty One Lakh)
may be increased to 21% (twenty one per cent) of the amount of the
Collaborators Project Revenues in excess of 1,02,31,00,000 (Rupees One
Hundred Two Crore and Thirty One Lakh) subject to the following

3.1.2 The Collaborators Revenue Share shall be transferred from the
Project Escrow Account into DAIL’s Designated Account by the escrow
agent in accordance with the terms and conditions of the Escrow
Agreement.

3.1.3. The Confirming Parties hereby agree and confirm that DAIL shall
have the sole right to receive and collect the Collaborators Revenue Share
on behalf of the Collaborators and the Confirming Parties shall not have
any rights or claims against the Developers and/or Company in any

»

manner, in this regard. ..........

“Collaborators Project Revenues” means the Project Revenues excluding:
(i) the EDC; (ii) costs on external electrification (including installation of
electric sub-stations, transformers), (iii) costs incurred on providing
firefighting equipment/installations, (iv) club membership fee and other
revenues from club; (v) revenue from parking space;, and (vi) other
facilities to be provided in the Project.

“Collaborators Revenue Share” means 18.5% (eighteen point five percent)
of the amount of the Collaborators Project Revenue in excess of Rs.
1,02,31,00,000 (Rupees One Hundred Two Crore and Thirty One Lakh),
provided that such 18.5% (eighteen point five percent) may be further
increased to 21% (twenty one percent), in accordance with Article 3.1.1.

“Escrow Agreement” means the escrow agreement dated on or about the
date of this Agreement entered into between Punjab National Bank, the
Company, DAIL and the Developer in the form and manner mutually
agreed, containing the terms and conditions of the operation of the Project
Escrow Account.

“Project Escrow Account” shall mean the bank account opened by the
Developer in a reputed scheduled commercial bank wherein all the
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Collaborators Project Revenues are deposited and/or transferred, which
shall be operated by the escrow agent in accordance with the terms of the
Escrow Agreement.

It is clear from the Assignment of Development Rights Agreement
dated 28.12.2010 that the applicant is one of the Collaborators in the
development of the project “Parsvnath Exotica, Ghaziabad” and M/s
Parsvnath Buildwell Private Ltd. (respondent No. 3) is the developer of the
project to be made on the project land of the applicant and other

Collaborators.

The revenue share of the Collaborators (i.e. the applicant and
Confirming Parties) is 18.5% of the amount of the Collaborators Project,
Revenues in excess of Rs. 1,02,31,00,000/- and may be increased to 21%,
as can be seen from Clause 3.1.1 of the Assignment of Development Rights

Agreement dated 28.12.2010.

It is also seen that the Collaborators Revenue Share is transferred
from the Project escrow account into the applicant’s designated account by
the escrow agent and the applicant has sole right to receive and collect the
Collaborators Revenue Share on behalf of the Collaborators as is evident
from Clause 3.1.2 and Clause 3.1.3 of the Assignment of Development
Rights Agreement. The Collaborators Revenue Share is 18.5% and may be
increased to 21% as laid down in Clause 3.1.1 of the said Agreement.
Accordingly, the applicant was ordered that according to the Development
Rights Agreement, the complainant Smt. Laltesh Gupta is to be paid by
both the parties on a proportionate basis, her entire deposit, amounting to
Rs 45,41,932/- with MCLR+1% p.a. in lumpsum with admissible interest in
one installment by the Regulatory Authority in its order dated 25.03.2019.

The applicant/promoter has claimed in its appeal that the appellant,
herein, has neither received any monies from the said Allottees of the
Project, nor does it owe any liability to refund/reimburse the same to
facilitate, which was also vindicated by NCDRC and sustained by Hon'ble

Supreme Court.

The applicant has not contested that it has not received amount of its

share as collected from escrow account as per agreement dated 02.08.2007.



17

The Special Purpose Vehicle (SPV) was created to receive Project Revenue
which were to be distributed between land owner and developer in the ratio

of 18.5% and 81.5% respectively.

21. Having examined the Flat Buyer Agreement dated 02.08.2007;
Development/Collaboration Agreement dated 28.10.2004 [from the
judgment in Appeal No. (D) 171/2020 (M/s Devidayal Aluminium
Industries Pvt. Ltd. Vs. Asha Aggarwal & Anr.)] and the Assignment of
Development Rights Agreement dated 28.12.2010, we have no hesitation in
concluding that the applicant is not only the land owner in terms of the Flat
Buyer Agreement, but also has to act as seller in terms of Clause 8.6 of the
Development/Collaboration Agreement and shares revenue in the ratio of
18.5% in terms of Clause 3.1.1 readwith Clause 3.1.2 and Clause 3.1.3 of
the Assignment of Development Rights Agreement. Accordingly, we
conclude that the applicant falls in the definition of promoter in terms of
Section 2(zk) of the Act and for entertaining the appeal filed by the
applicant it is necessary for the applicant to make compliance of the
provisions of Section 43(5) of the Act to the extent of 18.5% liability as

fixed by the Regulatory Authority, before its appeal is entertained or heard.

After concluding that the applicant i1s a promoter as per the
provisions of the Act of 2016, we proceed further to examine the
applicability of the provisions of the Act, in the present case filed by the
applicant. We examined the provisions of Section 43(5) of the Act in the
light of the recent judgments of Hon'ble High Courts and Hon'ble Supreme
Court.

22. The Hon’ble Allahabad High Court in Second Appeal No. 364 of
2018, Radicon Infrastructure and Housing Private Limited Vs. Karan
Dhyani, framed the following issue regarding compliance of the provisions

of Section 43(5) of the Act as under :--

“Whether the appellate tribunal while passing an order in terms of
the provision to sub-section 5 of Section 43 has any discretion to
allow the deposit of a lesser portion of the total amount to be paid
to the allottee including interest and compensation imposed on him
or the entire amount, as such has to be deposited without any
discretion in this regard with the appellate tribunal to reduce the
same and whether in view of the use of the word determined by the
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appellate tribunal in the first part of the proviso is indicative of
requirement of application of mind by the appellant tribunal?”

After examining the provisions of Section 43(5) of the Act the

Hon’ble High Court answered the said issue as under:--

“The reason this Court has framed the additional substantial
question of law is to give a quietus to the issue with regard to the
meaning purport and application of the proviso to sub-section (5) of
Section 43 in the facts and circumstances of the case, so that the
case does not get unnecessarily lingered before the first appellate
tribunal on this issue.

The Court is of the view that as per the said proviso the appellate
tribunal can require either the penalty or portion thereof or the
total amount to be paid to the allottee including interest and
compensation imposed on him to be deposited before the appeal is
heard for being entertained, i.e. for being admitted for
consideration or it can require the promoter appellant to deposit
both, meaning thereby, the penalty as well as the total amount
referred hereinabove. With regard to the penalty the appellate
tribunal has to ‘determine’ whether 30% of the penalty imposed or
such a higher percentage as it may determine is to be deposited, but
when it comes to the deposit of the total amount to be paid to the
allottee including interest and compensation under the orders of the
regulatory authority or adjudicating officer, no such discretion
based on a ‘determination’ appears to have been vested in the
Appellate Tribunal by the legislature. The word ‘as the case may
be’ following the words ‘or with both’ are a reference to the deposit
either of penalty or the total amount or both as the facts of the case
may require. These words have no independent application to the
second part of the proviso requiring the deposit of the total amount.
The object appears to be to protect the interest of the consumer
once an adjudication had been made by the Regulatory Authority.
In this view of the matter the order of the Tribunal passed in the
present case, where no penalty has been imposed upon the
appellant under Chapter-VIII of the Act, 2016, to deposit the total
amount imposed by the Regulatory Authority, does not suffer from
any error. As regards the contention of the appellant that the word
penalty mentioned in the proviso should be used in general terms to
include any monetary condition imposed by the Regulatory
Authority in its judgment, it is not acceptable for the simple reason
that a specific provision has been made for the imposition of penalty
under the Act, 2016 in Chapter-VIII with the heading ‘Offences,
Penalty and Adjudication’. Section 60, 61, 62, 63, 64 65, 66, 67
and 68 relate to penalties which can be imposed under the Act.
These are penalties with reference to specific acts or omissions.
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The words “at least 30% penalty” in the proviso to Section 43(5)
obviously refer to penalties mentioned under Chapter-VIII of the
Act, 2016. Learned counsel for the appellant does not dispute the
fact that no penalty has been imposed upon the appellant under
these provisions, therefore to say that the conditions imposed by the
Regulatory Authority are penal in nature, as such the first part of
the proviso to sub-section 5 of Section 43 would apply amounts to
strained reasoning. It would amount to reading something into the
provision which the legislature has not provided nor intended. This
plea is rejected. Question no. 4 framed above, is answered
accordingly.”

23. Recently, the Hon'ble Supreme Court in Civil Appeal No.(s).
6745-6749 of 2021 (M/s Newtech Promoters & Developers Pvt. Ltd. Vs.
State of U.P. & others), decided on 11.11.2021 dealt with the issue
regarding compliance of the provisions of Section 43(5) of the Act as under

and framed the following question:-

“Whether the condition of predeposit under proviso to Section
43(5) of the Act for entertaining substantive right of appeal is

sustainable in law?”’

After examining the provisions of Section 43(5) of the Act the

Hon'ble Supreme Court answered the said issue as follows:-

“It may straightaway be noticed that Section 43(5) of the Act
envisages the filing of an appeal before the appellate tribunal
against the order of an authority or the adjudicating officer by any
person aggrieved and where the promoter intends to appeal against
an order of authority or adjudicating officer against imposition of
penalty, the promoter has to deposit at least 30 per cent of the
penalty amount or such higher amount as may be directed by the
appellate tribunal. Where the appeal is against any other order
which involves the return of the amount to the allottee, the promoter
is under obligation to deposit with the appellate tribunal the total
amount to be paid to the allottee which includes interest and
compensation imposed on him, if any, or with both, as the case may
be, before the appeal is to be instituted.”

“In our considered view, the obligation cast upon the promoter of
predeposit under Section 43(5) of the Act, being a class in itself,
and the promoters who are in receipt of money which is being
claimed by the home buyers/allottees for refund and determined in
the first place by the competent authority, if legislature in its
wisdom intended to ensure that money once determined by the
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authority be saved if appeal is to be preferred at the instance of the
promoter after due compliance of predeposit as envisaged under
Section 43(5) of the Act, in no circumstance can be said to be
onerous as prayed for or in violation of Articles 14 or 19(1)(g) of
the Constitution of India.”

As per the records produced before the Regulatory Authority the
applicant/promoter has produced the judgment of NCDRC in Consumer
Case No. 45 of 2015 in its support. Para 11 of the said judgment is

reproduced as follows:-

“11. The next question which arises for our consideration is as to

from whom the aforesaid allottees are entitled to refund. The
written synopsis filed by opposite party No. 3 M/s Devidayal
Industries (P) Ltd., shows that no money was paid to them and the
entire payment was made only to Parsvnath Developers Ltd. and
Parsvnath Buildwell Pvt. Ltd. Though, the Flat Buyers Agreement
purport to be signed by opposite party No. 3 as well, the same has
been signed by someone from Parsvnath Developers Ltd. and
Parsvnath Buildwell Pvt. Ltd., as authorized signatory of opposite
party No. 3 Since no payment was made to opposite party No. 3 the
allottees are not entitled to refund form the said opposite party and
they must necessarily claim to only from those to whom payment
was made by them.”

The applicant/promoter has further produced the judgment of
Hon'ble Supreme Court in Civil Appeal No. 5335 of 2016 (Parsvnath
Buildwell Pvt. Ltd. Vs. Parsvnath Exotica Resident’s Association and

Anr.). Relevant portion of the said judgment is reproduced as follows:-

“The only remaining issue pertains to the dispute between the
developer and the land owner. In the order of this Court dated 9
April 2018, the dispute was adverted to and the Court had made the
following observations:

“Another aspect needs to be addressed. The controversy that has
arisen is between the appellant-developer and the land owner,
who is represented by Mr. J.M. Bari, learned counsel. Mr.
Pawanshee Agrawal, learned Amicus Curiae submits that the
dispute between the appellant-developer and the land owner is
basically a financial dispute. The land owner may remain
assured that his grievances shall be looked into at the
appropriate time. For the present, he shall fully cooperate with
the appellant-developer so that the construction is not stalled and
further the revised building plans are sanctioned by the
competent authority i.e. the Ghaziabad Development Authority.
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After the revised plans are sanctioned, the appellant-developer
shall give this Court a schedule of time for completion of the said
tower, so that the consumers do not remain in lurch.”

It appears that the dispute between the developer and the land
owner has still not been resolved. During the course of the hearing,
the proceedings under Section 11 of the Arbitration and
Conciliation Act 1996, that were instituted by the developer before
the Allahabad High Court, being Arbitration Application No. 52 of
2017, were stayed on 9 April 2018.

Mr Sachin Dutta, learned counsel appearing on the behalf of the
developer and Mr J M Bari, learned counsel appearing on behalf of
the land owner, have agreed that the dispute between the developer
and the land owner may be referred to the arbitration. The parties
have agreed to the appointment of Hon’ble Mr Justice A P Shah,
former Chief Justice of the Delhi High Court as a sole arbitrator.
We accordingly, by consent, refer the dispute between the developer
and the land owner to the arbitration of Hon’ble Mr Justice A P
Shah, who shall act as a sole arbitrator. The parties would be at
liberty to move all claims before the arbitrator, including for
interim relief.

In view of the above directions, Arbitration Application No 52 of
2017 before the Allahabad High Court will not survive and is
accordingly disposed of.

No other point has been pressed on either side.

The appeals are accordingly disposed of.”

However, in the instant case we have to examine the issue of
requirement of pre-deposit for entertaining the appeal of a promoter. In the
light of the judgment of Hon’ble Allahabad High Court in Second Appeal
No. 364 of 2018, Radicon Infrastructure and Housing Private Limited
Vs. Karan Dhyani as well as judgment of Hon'ble Supreme Court in
Civil Appeal No.(s). 6745-6749 of 2021 (M/s Newtech Promoters &
Developers Pvt. Ltd. Vs. State of U.P. & others), decided on 11.11.2021.

We are of the considered view that the compliance of statutory
provisions of depositing the amount for entertaining the appeal under

Section 43(5) of the Act is mandatory.

24.  The applicant/promoter has raised the issue in the ground of appeal
regarding impleadment of applicant before the Regulatory Authority in

ground b. Ground b is reproduced as follows:-
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“b.  That neither the complainant nor the original respondent in
the complaint filed by the complainant before the UP-RERA
include/implead the Appellant hereto as Respondent nor the Hon ble
Gautam Budh Nagar RERA Tribunal at Greater Noida impleaded
appellant in its final order for refund, for reasons better known to the
bench, the Recovery Certificate has been issued against the appellant
on 11.12.2020 without any persuasive grounds. That without
formally impleading appellant, thereby denying him the opportunity
to plead his case to defend himself, to explain the factual situations

b

which are totally against the principles of natural justice.’

At this stage, it is pertinent to mention that the perusal of the impugned
order dated 25.03.2019 passed by the Regulatory Authority reveals that the
representative of M/s Devidayal Aluminium Industries Pvt. Ltd. (the
applicant) and M/s Parshvnath Buildwell Pvt. Ltd. (respondent no. 3)
appeared before the Regulatory Authority and both were provided
opportunity to present their sides and during the course of hearing, the
Regulatory Authority felt that there is no confidence between both the
parties and M/s Devidayal Aluminium Industries Pvt. Ltd. (the applicant) is
not interested in continuing the partnership in the project, proves that the
applicant participated in the proceedings before the Regulatory Authority.
Further, the applicant, in the memo of appeal placed on record an
application dated 09.11.2020 before the Regulatory Authority for
impleadment in the proceedings, whereas the impugned order was passed
by the Regulatory Authority on 25.03.2019. It appears that the application
for impleadment has been filed before the Regulatory Authority by the
applicant on 09.11.2020 (annexure no. A-4, page 30-31 of the memo of
appeal) during the recovery proceedings initiated by respondent no. 1.
Since, we are examining the issue of compliance of the provisions of
Section 43(5) of the Act, therefore, we are restraining ourselves making any
observation on the ground regarding impleadment sought by the applicant

before the Regulatory Authority vide letter/application dated 09.11.2020.

The Hon’ble High Court of Punjab and Haryana in CWP No. 38144 of
2018 (Experion Developers Pvt. Ltd. Vs. State of Haryana and others)
and 43 other connected writ petitions vide its judgment and order dated
16.10.2020, taking note of the judgment of its own Court in CWP Nos.
14623 and 14689 of 2020 (M/s Landmark Apartments Pvt. Ltd. Vs.
Union of India) and CWP No. 15205 of 2020 (O &M) (M/S Lotus
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Realtech Pvt. Ltd. Vs. State of Haryana and others), was pleased to
observe that when it comes to an appeal filed by the promoter, the
requirement under the proviso to Section 43(5) of the Act, will have to be
mandatorily fulfilled, even for the purposes of the Appellate Tribunal
having to pass orders in terms of Section 44 of the Act. The proviso to
Section 43(5)of the Act clearly states that the pre-deposit is required to be
made “before the said appeal is heard.” In other words, the Appellate
Tribunal is not obliged to proceed to ‘entertain’ or hear an appeal that has
been filed before it, if the promoter, who has filed such appeal, fails to
comply with the direction for making the pre-deposit in terms of the

proviso to Section 43(5) of the Act.

25. It is our considered view that in the instant case, whether the
applicant/promoter was a party or not is a question of merit of the appeal
and it can be looked into when the appeal is entertained, therefore, the
compliance of the provisions of Section 43(5) is required in view of above

judgments.

26. Before we part, we feel it appropriate to observe that the developer
(respondent No. 3), who has to refund 81.5% of the full deposited amount
alongwith interest at the rate of MCLR + 1% in pursuance to Regulatory
Authority’s order dated 25.03.2019, has not filed any appeal before the

Tribunal.

27. 1A No. 1687/2021 filed by the applicant for granting exemption from
the compliance of the provisions of Section 43(5) of the Act is dismissed,
and accordingly case Appeal No. (D)503/2021 (M/s. Devidayal
Aluminium Industries Pvt. Ltd. Vs. Laltesh Gupta & Anr.) is also

dismissed on account of non-compliance of the statutory provisions of

Section 43(5) of the Act.

Dated: 01.04.2022
GauravSri/- (K.K. Jain) (D. K. Arora)



