RESERVED JUDGMENT.
BENCH NO.1.

THE UTTAR PRADESH REAL ESTATE APPELLATE TRIBUNAL
AT
LUCKNOW.

APPEAL NO. 54 OF 2020.
M/s Ramprastha Builders Pvt. Ltd. e Appellant.
Versus
1.Anil Kumar Sharma

2.SachinJain Respondents.

Hon’ble Mr. Justice (Dr.) D. K. Arora, Chairman.
Hon’ble Mr. Kamal Kant Jain, Technical Member.

This appeal has been preferred by M/s Ramprastha Builders Pvt. Ltd.
(hereinafter referred to as ‘the Promoter/appellant’) under Section 44 of the
Real Estate (Regulation and Development) Act, 2016 (‘the Act’) against the
order dated 10.12.2019 passed by the Uttar Pradesh Real Estate Regulatory
Authority, Gautam Budh Nagar (hereinafter referred to as the ‘Regulatory
Authority’), in Complaint Nos. 8201815308 filed by the complainant Anil
Kumar Sharma (hereinafter referred to as ‘the complainant/respondent
no.1’) whereby the promoter/appellant was directed to ensure refund of the
entire amount deposited by the complainant/respondent no.1 with interest at

the rate of MCLR+1% within 45 days.

The facts of the case, in brief, as culled out from the memo of appeal, are
that the appellant is Promoter/Builder and involved in development of
Group Housing Project namely ‘Pearl Court’ situated at Khasra Nos. 305 to
310 of village Makanpur, Sector-7, Vaishali, Ghaziabad, Uttar Pradesh.
The said project was completed and inhabited by about 500 families.
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Thereafter the appellant started construction of Tower No.9, namely ‘Pearl
Club Residency’. The plan of the said tower was sanctioned by Ghaziabad
Development Authority vide sanction letter dated 14.03.2016.

After coming into force the provisions of Act 2016 and Rules 2016, the
appellant submitted complete details of the project so that the same could
be uploaded/displayed on the website of RERA. The project of the
appellant ID: UPRERAPRJ 16857 can be accessed by all and sundry for
information. The details conspicuously display that the project start date is

12.03.2017 and completion date is 31.03.2022.

Respondent no. 1 (Anil Kumar Sharma) is a satisfied resident of H-1502,
Pearl Court, Ramprastha Greens, Vaishali, Ghaziabad, U.P., i.e. part of the
completed project of the appellant and respondent no. 1, who happens to be
an office bearer of the Pearl Court Resident Welfare Association,
approached the appellant through his neighbor, Shri Sachin Jain
(respondent no. 2) who had purchased four flats in the project during the

soft launch.

It is evident from the current set of events that respondent no. 1 bought the
flat from respondent no. 2. The appellant was neither party to the dealings
that might have taken place between the respondents nor is responsible for

the same.

Eventually respondent no. 2 approached the appellant with the request to
transfer one of his flats in favour of respondent no. 1. The request was
acceded to by the appellant in accordance with applicable rules without any
demur and an application form was duly signed by the respondents. These
flats were booked under custom made payment plan as per the convenience

of the respondents need and not strictly as Construction Linked Plan.

Respondent no. 2 sold off his own flat that he had purchased during the soft
launch from the appellant, to respondent no. 1. Respondent no. 2 was not

an agent of the appellant.

Thereafter the project was officially launched. However, due to slump in
the real estate market, the price did not appreciate much, contrary to what
was expected by respondent no. 1 who was looking for gains taking

advantage of the prices offered in the Soft Launch.
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After making initial payment of Rs.5,21,000/- subject to deduction of
service tax, which was acknowledged vide receipt no. 0569 dated
21.03.2017, respondent no. 1 stopped making further payments even after

several reminders.

Respondent no. 1 also kept on delaying the signing of Flat Buyer’s
Agreement despite repeated requests from the appellant citing some or the
other excuses, in order to circumvent his duties/obligations entailing from

the operation of Section 19(6) of the Act 2016.

Thereafter respondent no. 1 wrote an email dated 05.12.2017, wherein he
expressed his financial distress and incapability to continue any further and
requested to cancel the booking demanding refund of the amount paid by

the respondent.

Thereafter respondent no. 1 filed a complaint (no. 8201815308) before the
Regulatory Authority

Thereafter, the appellant, in pursuance to the request of respondent no. 1 to
cancel the booking and contract, cancelled his booking vide cancellation
letter dated 29.12.2017 and the money paid by respondent no. 1 was
forfeited as per terms and conditions of the contract between the parties i.e.
Application Form, as per forfeiture clause 27. No objection/protest was

raised by respondent no. 1 at the time of cancellation.

The appellant has challenged the impugned order dated 10.12.2019 passed
by the Regulatory Authority on the following grounds:--

(A) It is evident from the current set of events that respondent no. 1
bought the flat from respondent no. 2. The appellant was neither party
to the dealings that might have taken place between the respondents

nor is he responsible for the same.

(B) Respondent no. 2 sold off his own flat that he had purchased during
the soft launch from the appellant, to respondent no. 1. Respondent

no. 2 was not an agent of the appellant.

(C) After making the initial payment of Rs.5,21,000/- subject to deduction

of service tax, which was acknowledged vide receipt no. 0569 dated
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21.03.2017, respondent no. 1 stopped making further payments, even

after several reminders.

It is also germane here that for the purposes of Act 2016 ‘Real Estate
Agent’ is the one who fulfills the requirements of Section 4(j) under
Chapter-1I of the Act. However, the impugned judgment/order is
afflicted with preposterous pre-suppositions, without any material
whatsoever in support, while deciding issue no. 1 to the effect that
respondent no. 2 (Mr. Sachin Jain) is Authorized Agent of appellant,
which happens to be contrary to page 22 of the reply filed by
appellant which specifically mentions the name of Authorized Agent
as ‘Praveen Arya’, although respondent no. 2 also (in paragraph 2 of

his reply) categorically denied being Authorized Broker of appellant.

The phrase “in accordance with the terms of the agreement for sale”
entails that in absence of a registered agreement for sale, the
complainant i.e. respondent no. 1 in the instant appeal could not have
been treated as an “allottee” under the Act and he was not entitled to

approach the authorities for any relief.

Respondent no. 1 in his complaint has furnished false facts with the
intention of misleading the Regulatory Authority by stating that the
completion of the project has been delayed by 4 years. On the official
website of RERA the tentative date of completion of the project is
31.03.2022.

Respondent no. 1 himself accepted in paragraph 6 of the complaint
filed by him before the Regulatory Authority that he had been making
payments in the personal account of respondent no. 2. Since the
payments were made to respondent no. 2, it is respondent no. 2 who

should be held liable and not the appellant.

This is a classic example of abuse of the benevolent statute aimed for
public good and development of the real estate and an epitome of
under-hand dealings, speculative malpractices in real estate sector by
people eyeing short term gains which adversely affects sustenance and

hampers the growth of the real estate projects.
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In paragraph 11 of the complaint respondent no. 1 has stated that he
has contacted respondent no. 2 for refund of the money which he had
paid to him and not the appellant. It is evident from this that
respondent no. 1 had paid money to respondent no. 2 and not the

appellant.

As per bank statement of respondent no. 1 it is evident that he had
paid Rs.5,00,000/- on 03.06.2015 and Rs.2,50,000/- on 02.11.2015 to
FNF Promoters, thereafter Rs.2,21,000/- on 13.01.2016 to the
appellant, Rs.5,00,000/- on 08.02.2016 to respondent no. 2 and
Rs.3,00,000/- on 13.10.2015 to the appellant, therefore, he paid total
Rs.5,21,000/- to the appellant and rest to respondent no. 2.

The primary reason for taking Earnest Money Deposit is to secure and
bind the intended purchaser of flat in the project. It is essential to
safeguard the viability of the project. It is for this reason that the
forfeiture clause in applications is well recognized by
Courts/Tribunals lest, in absence thereof the applicants would get
away seeking cancellation of their applications without incurring any
brunt, which obviously would be counter productive and hazardous

for construction industry.

The impugned order is arbitrary and ludicrously orders entire payment
to be made by the appellant despite considering the fact that the
appellant was paid only the earnest money and rest of the amount had
been paid to respondent no. 2 for renovation of home, decoration and

as his commission.

The complaint filed by respondent no. 1 was nothing but gross abuse
beside wastage of precious time of the Regulatory Authority and
merely because an atmosphere of hatred has been created by
disgruntled elements against the appellant, everybody is now trying to
extort money on flimsy grounds while misusing the benevolent
provisions of law enacted with a noble cause to provide solace/remedy

to genuine victims of fraud.

There were two complaints filed against the appellant builder which
were explicitly different and could not have been decided by same

impugned judgment/order, resulting in wholly erroneous conclusions.



(O) The complaints were not maintainable and the Authority simply had
no jurisdiction over the matter for the undisputed fact that there was
not even a shred of paper (application or allotment letter from
appellant) to infer/indicate, by any stretch of imagination, that there
was any contract/agreement between the parties, which could invest
jurisdiction upon the authority. Hence Chapter-III of the Act was not
at all attracted/applicable in the case nor was there any cause for
operation of Section 38 much less any of the provisions of Chapter-

VIIL

(P) There was no agreement between the parties. Section 2(h) of Contract
Act defines ‘contract’ to be an agreement which is enforceable by law.

In the instant case there is no agreement between the parties.

(Q) Section 44(2) of the Act 2016 stipulates provision for filing an appeal
by any person aggrieved by the order passed by Authority or
Adjudicating Officer within a period of 60 days from the date of
receipt of the order. In stark transgression, the direction no. 1 of the
impugned order requires the appellant to positively pay the entire
amount with interest within a period of 45 days failing which it would
be construed as violation of Section 62 of the Act. This amounts to
taking away the invaluable right of appeal afforded by the Act to an

aggrieved person.

(R) The Regulatory Authority overlooked the most conspicuous fact of
the matter i.e. the project completion date is far away being
31.03.2022. Hence, there is no question of there being any default
committed by the promoter/appellant, which might invite any adverse

order.

(S) The respondents have only used and mislead the State machinery to

enjoy unjust gains.
4.  The appellant has prayed for the following reliefs:--

(1) To set aside the impugned order dated 10.12.2019 passed by the
Uttar Pradesh Real Estate Regulatory Authority, Gautam Budh

Nagar, annexed as Annexure No. 1 to the appeal.

(i1) Award the cost of the appeal to the appellant.
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(i11)) Any other direction favoring the appellant.

Respondent no. 1 (Anil Kumar Sharma) filed objection to the memo of
appeal and submitted that the appeal filed by the appellant is misconceived,

unwarranted, and deserves to be dismissed with costs.

Respondent no.1 further submitted that respondent no. 2 is a sole proprietor
of “FnF Promoters” and was/is an authorized broker/agent/real estate agent
of the appellant and is engaged in the business to provide facility for buying
and selling of flats, property etc. and has express knowledge of the terms,

conditions and understanding between respondent no. 1 and the appellant.

After superannuation of respondent no.1 from the PSU, Oil & Natural Gas
Corporation, Delhi, respondent no. 1 was interested for booking of a flat in
same society for residential purpose. He came to know about the said
project of the appellant i.e. “Pearl Club Residency” situated a Vaishali,
Ghaziabad. Respondent no. 2 being an authorized broker and real estate
agent of appellant portrayed and represented to respondent no. 1 that he is
in the business of providing facilities for buying and selling flats and
properties in NCR from the past several years. He further claimed that the
said project of the appellant is one of the best projects and insisted
respondent no. 1 to buy a flat in the said project and that the appellant-
company is known for giving possession of the flats within the given date
as promised by the appellant. In fact, respondent no. 2 has been advertising
on his own website viz. www.fnfgroup.in, www.fnfhomez.com and also
under a trademark “FNFHOMEZ ™" inviting general public to book flats in
the said project. Respondent no. 2 further insisted respondent no. 1 to
purchase a 3 BHK flat admeasuring 2100 sq. ft. approximately at a base
sale price (BSP) of Rs.6,150/- per sq. ft. and assured respondent no. 1 that
the appellant has assured all the flat purchasers that it would deliver the
flats to the flat purchasers in or around the end of December 2018, so

respondent no.1 decided to purchase a 3 BHK flat, admeasuring 2100 sq. ft.

After discussion and confirmation about the project with the agent Mr.
Sachin Jain (respondent no.2) respondent no. 1 paid booking amount of
Rs.5,00,000/- vide cheque no. 23798 dated 03.06.2015 to respondent no. 2
Mr. Sachin Jain for booking of residential flat no. 303 (3BHK) in Pearl
Club Residency. After the aforesaid booking, respondent no. 2 raised
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further demand and the same has been paid by respondent no. 1 on various

dates in favour of the appellant.

From June 2015 to February 2016 respondent no. 1 paid a sum of
Rs.20,21,000/- to the appellant and respondent no. 2 against the booking of
his flat, but the appellant and respondent no. 2 never provided any payment
receipt to respondent no.1 and also not provided any detail or booking form

for the said flat.

Respondent no. 1 and 2 are living in the same society and on good faith
respondent no. 1 handed over all the cheques to respondent no. 2.
Respondent no. 2 took maximum amount in his own account on the pretext
that he has some agreement with the appellant and he will pay the same to

the appellant.

Respondent no. 1 kept waiting for execution of builder buyer agreement
and further update about the status of the project, but the appellant and
respondent no. 2 never updated about the status of the project to respondent

no.l.

As per the provisions of the RERA the appellant is required to execute flat
buyer agreement after receipt of 10% amount of the flat value from
respondent no. 1, but the appellant never bothered to execute builder buyer
agreement with respondent no. 1 which is violation of RERA rules and

other law time being in force.

Respondent no. 1 never received any confirmation about the booking of his
flat from appellant and respondent no. 2 and respondent no. 2 kept taking
payment against the said booking and never provided any receipt of the

payment made by respondent no. 1.

Respondent no. 1 requested many times to the appellant and respondent no.
2 to provide booking details or refund his paid amount but the appellant and
respondent no. 2 every time made false excuses and did not bother to

redress his i1ssues.

Respondent no.1, having left with no choice, sent a letter to the appellant
for cancellation of his flat and refund of his paid amount and the appellant

vide letter dated 29.12.2017 cancelled his unit and forfeited his paid
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amount. No amount or date of booking is mentioned in the cancellation

letter.

After the aforesaid cancellation made by the appellant, respondent no. 1
contacted respondent no. 2 for refund of his paid amount, but respondent
no. 2 was not ready to listen anything. Respondent no. 1 sought refund of
the entire paid amount with interest and compensation from the appellant
and respondent no.2, but they refused to comply the request and demand of

refund of the entire paid amount with interest and compensation.

Thereafter complaint bearing no. 8201815308 of 2018 was filed by
respondent no.1 before the Regulatory Authority seeking (a) direction to
appellant and respondent no. 2 to refund the entire paid amount of
Rs.22,21,000/- with interest @ 18% per annum calculated from the date of
respective deposit till the date of actual realization; (b) award a
compensation of Rs. 5 lacs in favour of the complainant (respondent no.1
herein) and against the appellant and respondent no.2 for causing intense
mental torture, severe pain, endless agony, harassment and huge financial
loss by illegally retaining the entire deposited amount of respondent no.1;
(c) award cost of litigation of Rs. 1 lac in favour of the complainant and

against the appellant and respondent no. 2.

Respondent no. 1 strongly denied that respondent no. 2 had purchased four
flats in the project during soft launch. Respondent no.1 further denied that
the appellant had no concern or was not a party to the dealings with
respondent no.1 and respondent no. 2. It is also denied that respondent no.
1 and respondent no. 2 approached the appellant for transfer of one of the
flats in favour of respondent no.l and their request was accepted or the
application form was signed. It is further denied that respondent no. 2 sold
off his own flat which he had purchased during the soft launch of the
project. It 1s further denied that respondent no. 2 was not an agent of the
appellant. Soft launch under the Act 2016 and the Rules framed thereunder
cannot be advertised as the same is illegal and contrary to the spirit and
intention of the Act 2016. From the correspondences and the documents
placed on record by respondent no. 1 it is crystal clear that respondent no. 2
acted as a real estate agent for the transaction between respondent no. 1 and

the appellant. From the conduct of the appellant and respondent no. 2 it can
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be safely inferred that they have acted inefficiently, in an utmost
unprofessional manner, contrary to the provisions of law, made false
representations, assurances with a view to induce respondent no.1 to believe
them and they have misappropriated the amounts received from respondent

no.l.

It is denied that there was any slump in the real estate market and the prices
did not appreciate much. It is also denied that respondent no. 1 was looking
for cheap gain taking advantage of the price offered in soft launch. No

price was offered by the appellant at the time of booking.

It is denied that respondent no. 1 made only initial payment of
Rs.5,00,000/- and failed to make further payments despite several
reminders. It is further denied that respondent no. 1 kept delaying or
avoiding the signing of the Flat Buyer’s Agreement. It was the appellant
who failed, neglected and avoided to execute an agreement for sale despite
repeated requests and reminders from respondent no.l. No prudent flat
purchaser would refuse to execute an agreement for sale in respect of
allotted flat when he has made substantial payments in respect of the said
flat. Therefore, the entire story brought up by the appellant is false,

concocted and ought to be discarded.

It is denied that respondent no. 1 was eyeing short term gains or wanted to
sell the allotted flat at a premium within a short period of time. It is further
denied that respondent no. 1 paid any amount to respondent no. 2 as

commission for his acting as agent or renovation work by respondent no.2.

It is denied that respondent no. 1 could not have been treated as an ‘allottee’
or that he was not entitled to any relief in absence of any registered
agreement for sale, or that there was no Builder Buyer’s Agreement or
contract between respondent no. 1 and the appellant, hence the complaint

filed respondent no. 1 was not maintainable or liable to be dismissed.

Respondent no. 1 made all payments for Flat No. 303 which is in the
project of the appellant and respondent no. 2 acted as authorized agent for
the booking of the flat in the said project. All the payments were received
by the appellant directly or indirectly against the booked flat.
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It is denied that the appellant is entitled to invoke forfeiture clause while

terminating the allotment of the said flat.

The appellant has miserably failed to make out any case for any of the

reliefs claimed. Therefore, the appeal is liable to be dismissed.

Respondent no. 2, Sachin Jain, filed his reply/objection to the memo of
appeal and submitted that the complaint was not maintainable since the
complainant is not an ‘allottee’ of the flat in question, does not fall within
the definition of Section 2(d), hence could not file complaint under Section

31(1) of the Act 2016.

Respondent no. 2 is a permanent resident of Vaishali, Ghaziabad, Uttar
Pradesh. The complainant happens to be an acquaintance of answering
respondent for the past 07 years since both live in the same building.
Respondent no. 2 runs sole proprietorship in the name of ‘FnF Promoters’
engaged in business of buying, selling, leasing, construction, interior
designing etc. of residential and commercial properties/spaces and is
actively involved in real estate business activities in National Capital
Region. Respondent no. 2 also runs business of buying, selling, trading,
import and export of natural and artificial flowers in the name and style

‘Flowers n Flowers’.

The complaint filed by respondent no. 1 was inherently baseless, vexatious
and was devoid of merit. The averments made in the complaint against
respondent no. 2 were gross distortion of facts, concocted and fabricated as

also marred by absence of cause of action.

In the month of March 2015, respondent no.1 showed his willingness to
purchase a flat in the project, namely ‘Pearl Club Residency’, Ramprastha
Greens, situated in Sector-7, Vaishali, Ghaziabad, being constructed and
owned by M/s Ramprastha Builders Pvt. Ltd. Since the complainant
(respondent no.1) was well aware of the fact that respondent no. 2 was
actively involved in real estate business activities and is trustworthy, he
requested respondent no. 2 to approach on his behalf for purchase of a
residential accommodation in the project. Respondent no. 2 being friend
with respondent no. 1 acted on his behalf and approached the appellant to
discuss availability and price of residential flats in the project. Respondent

no. 2, after gathering information on the availability and the price of flats in
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the project, intimated the same to respondent no. 1 who then requested

respondent no. 2 to book a residential flat in the project.

Respondent no. 2 being an acquaintance, acted as an intermediary and
facilitated completion of transaction of booking a flat in the project of
appellant for the agreed commission/fee of Rs.5,00,000/- for services as

agent.

On the other hand, in the month of June 2015, respondent no. 1 approached
respondent no. 2 for renovation works to be done at the residence of
respondent no. 1 in Pearl Court, Ramprastha Greens, Sector-7, Vaishali. It
was intimated by respondent no. 2 to respondent no. 1 and agreed between
the parties that the renovation works may cost Rs.16,00,000/- to
Rs.17,00,000/- inclusive of materials and labour work. For the said work
respondent no. 1 paid a sum of Rs.5,00,000/- to respondent no. 2 as
advance. Thereafter the renovation works were initiated at the residence of
respondent no. 1. However, due to non-payments to respondent no. 2 for
the renovation work, it could not be completed and had to be stopped due to
inconsiderable attitude of respondent no. 1 in not making payments to

respondent no. 2 for the said works.

In the month of October 2015 respondent no. 1 intimated to respondent no.
2 that he had paid the booking amount to the appellant and had booked Flat
No. 303 in the said project. On 02.11.2015 respondent no. 1 also paid a
sum of Rs.2,50,000/- to respondent no. 2 as first installment towards the

commission fee for the said flat.

In the month of December 2016, respondent no. 1 requested respondent no.
2 for purchase of fresh Lily, Orchid, Carnation Gerbera etc. flowers in
huge quantities. Respondent no. 2 requested for 10 days’ time to arrange
for such huge quantity of flowers. In the first week of January 2017, the
flowers were delivered to respondent no. 1 at his residence along with
invoices/bills amounting to Rs.5,00,000/-. It was further requested by
respondent no. 1 that the payments towards the invoices raised will be made
by next month. Respondent no. 2 being friend with respondent no. 1 did

not raise any objection for the same.

After lapse of one month, on 08.02.2016, respondent no. 1 transferred

Rs.5,00,000/- towards invoices raised by respondent no. 2 for supply of
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flowers. On the same date, respondent no. 1 also transferred/paid the
remaining amount of Rs.2,50,000/- towards commission fee to respondent

no.2.

Respondent no. 2 is not privy to the developments of the project.
Respondent no.1, for the reasons best known to him, dragged respondent
no.2 in the present proceedings to harass him. If respondent no. 1 had any
issue regarding purchase of the flat, he should have approached the
appellant. Respondent no. 1 has misrepresented the facts of the case. All
accounts between respondent no. 1 and respondent no. 2 are settled and
there is nothing due and liable to be paid to respondent no.1 by respondent
no.2. Respondent no. 2 has duly performed its functions in the transaction

which were only limited to finalization of rate and booking of the flat.

No demands or any transactions were made between respondent no. 2
respondent no. 1 against the said flat. All the demands were raised by the
appellant and were paid by respondent no. 1 to the appellant itself. There

was no role of respondent no. 2 in any manner.

No amount was ever deposited in the account of respondent no. 2 against
any payment towards the flat and all the transactions and transfers in
relation to the flat were solely done between the appellant and respondent
no.l of which respondent no. 2 is not aware. It was obligation of the
appellant to issue receipts or execute the agreement with respondent no. 1
for every payment received and respondent no. 2 has no role in the same.
Respondent no. 2 has not made any promises of time period towards

delivery and possession or even quality etc. of the flat.

It appears that respondent no. 1 is in conspiracy with Mr. H. M. Singh who
has also filed a case against respondent no. 2 , has played fraud upon
respondent no. 2 and has also misled the Regulatory Authority by not
putting the true facts. There has been no commitment on the part of
respondent no. 2 for delivery of the property. The role of respondent no. 2
was merely of a facilitator/agent to initiate the transaction between flat

buyer (respondent no. 1) and the appellant (builder).

Respondent no.1 himself had selected to purchase the flat in the project and
on being satisfied with the property, he approached respondent no. 2 for

booking/purchasing the same. Respondent no. 2 acted as a mediator for the
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said transaction and helped respondent no.1 being his friend for a meager

fee.

The amounts mentioned in the complaint which are allegedly transferred to
respondent no. 2 for purchase of the flat, in fact relate to other services
rendered by respondent no.2 to respondent no.1. Therefore, the transactions
are of personal nature between respondent no. 1 and respondent no.2 not
relatiOng to real estate in any manner, hence the Regulatory Authority did
not have jurisdiction to entertain the complaint which was liable to be

dismissed.

All the payments had been made to the appellant. It is beyond
comprehension as to how respondent no. 1 could demand refund from
respondent no. 2, who merely acted as an agent with limited role in the

transaction as detailed above.

The appellant filed rejoinder to the objection of respondent no. 1 denying
the averments made by respondent no. 1 in the objection to the memo of
appeal and reiterating the averments made in the appeal. The appellant
further submitted that respondent no. 1 has failed to make out any ground in
support of impugned order. The objection is loaded with invented, false

and unverifiable assertions.

The appellant further submitted that the complaint filed by respondent no. 1
was not at all maintainable for the fact that the complainant (respondent
no.l) was not the ‘allottee’ of the flat in question, does not fall within the
definition of Section 2(d), hence could not file complaint under Section

31(1) of the Act 2016.

Respondent no. 1 sent an email, which has been deliberately and deceitfully
suppressed by him at the time of filing of the complaint (but annexed by the
appellant), wherein he expressed his financial distress and expressed his
incapability to continue any further with his booking. The appellant
acceded to his request and cancelled his booking vide acknowledgement
dated 29.12.2017. The earnest money paid by respondent no. 1 was
forfeited as per explicit terms and conditions of the contract between the
parties 1.e. Application Form. No objection/protest was raised by the
complainant (respondent no.1) at the time of cancellation. Accordingly, no

further demand was ever raised by the appellant in respect of cancelled flat.
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Respondent no. 1 filed the complaint without there being any cause for
filing such non-maintainable complaint. It is clearly stated by respondent
no.l1 that only a sum of Rs.3,00,000/- and Rs.2,21,000/- (total Rs.5,21,000)
subject to deduction of service tax, were paid by his son and wife. The
booking of the flat was made by his son in November 2015 i.e. before

coming into force of the Act 2016 w.e.f. 01.05.2016.

The procedural law requires that if there are so many denials on factual
issues in a matter, then it needs a full trial to ascertain the truth, only then
any conclusion can be drawn and certainly not in summary proceedings as
envisaged in the Act 2016. However, it is a simple case where an
individual booked a flat with meager amount anticipating spurt in prices,
when found the market not inductive, requested to cancel the booking,
which was promptly acceded to in accordance with the terms and conditions
of Application Form and, thereafter, the matter stood closed. It is quite
apparent that besides oblique motives, there was no justifiable reason or
cause for filing of the complaint, which eventually was erroneously allowed

by way of impugned order.

A benevolent provision of social legislation is being grossly misused by
complainant for his own unjust enrichment and this needs to be dealt with a
heavy hand, lest such malpractices, which are actually clogging the legal
system of the country, would flourish. The complaint of respondent no. 1
was nothing but a ‘bounty hunting’ exercise of respondent no. 1 and the
same should have been rejected as not maintainable by the Regulatory

Authority.

The complainant/respondent no. 1 has not filed any reply to the objections
of respondent no. 2 (Sachin Jain). The appellant has also not filed any reply

to the objections of respondent no. 2.

Heard Sri Akhilesh Kalra, Advocate, assisted by Sri Siddharth Singh,
Advocate on behalf of the appellant and Ms. Alisha Lambe, Advocate,
assisted by Sri Divyam Krishna, Advocate on behalf of the respondent no.
1. On examination of record, we found that objection has been filed by Sri
Sachin Jain (respondent no. 2) through Sri Shashank Singh, Advocate, but
no one appeared on his behalf either on 31.08.2022 or on 01.09.2022 to

make submissions on behalf of respondent no.2.
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During the course of arguments on 01.09.2022, the learned counsel for the
appellant drawn our attention to para 5(v) of the memo of appeal, wherein it
has been stated that Mr. Sachin Jain (respondent no.2) had purchased 4 flats
in the project during soft launch and subsequently approached the appellant
with a request to transfer one of his flats in favour of respondent nos. 1.
The request was acceded to by the appellant in accordance with the
applicable rules without any demur and an application form was duly
signed by the respondents. Further, it has been specifically mentioned in

para 5 (viii) that respondent no. 2 was not an agent of the appellant.

In view of the aforesaid facts and circumstances, we deemed it proper to
summon the record of 4 flats sold in favour of Mr. Sachin Jain (respondent
no. 2) including conveyance deed executed in favour of respondent no.3
and request of respondent no. 2 for transfer of the same in favour of
respondent no. 1. The appellant was also directed to produce the record of
action taken on the request of respondent no. 2 for transfer of the unit in
question in favour of respondent no. 1 including the booking form,
allotment letter, if any, and the amount received and the details as to
whether the amount is received directly from respondent no. 1 or through

respondent no. 2.

In compliance of the aforesaid direction, learned counsel for the appellant
filed true copy of provisional allotment letter in favour of Mr. Sachin Jain
(respondent no.2), true copy of ledger account indicating payments received
and true copy of request letter seeking transfer of names, the same are

extracted hereinbelow:--
Date: 06.12.2014

To,

Sachin Jain

H-801 Pearl Court, Ramprastha Greens, Sector-7 Vaishali, Ghaziabad,
UP-201010

Sub: Provisional Allotment of Flats in Pearl Club Residency against your

expression of interest.

Dear Sir,
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Thank you for showing your expression of interest in our project, we have
received Rs.10,96,364/-+ Taxes 40653, Totalling to Rs.11,37,017/-. As
promised by the marketing team, you have been provisionally allotted 4
flats on underwriting basis. The terms of payment for all these flat is as the

cost plan below:--

Sno. | Flat No. | Area Basic psf | Car Parking | Total

1 303 2100 6000 300000 1,29,00,000
2 1702 2650 6000 300000 1,62,00,000
3 1503 2100 6000 300000 1,29,00,000
4 1504 2100 6000 300000 1,29,00,000

Please note the following terms and conditions of this provisional

allotment.

1. The company will not pay any commission/brokerage on these
earmarked flats.

2. First transfer will be free.

3. Company will require minimum deposit of 40% on each flat once we
launch the project in market and before BBA is executed.

4. If the above minimum deposit of 40% per unit is not made till 1" of
floor construction, then it may attract interest/cancellation. FEarnest
money will be non-refundable.

5. If you sell all the flats then the entire deposit of 10,96,364/- will be
refunded or else it can be adjusted in any of the above flats allotted

to you.

Yours sincerely

(Vinod Yadav)
Authorised Signatory.

LEDGER ACCOUNT

Account Name: Sh. Sachin Jain s/o Sh. Surender Kumar Jain, R/o H-801,
PEARL COURT APTS, RAMPRASTHA GREEN, VAISHALI, GHAZIABAD

Date: 20.03.17




18

Receipt No. 10

Cheque No. 419935, 420864, 808927, 420866, 000077, 808928

Date: 02.09.14, 27.09.14, 10.10.14,06.12.14,06.12.14,
06.12.14.

Drawn on: SYNDICATE BANK, SBI, KOTAK MAHINDRA

Amount: 1096364

Service Tax: 40653

Total: 1137017

Remarks: RECEIVED ON 1.09.2014 TO 6.12.2014

REQUEST LETTER SEEKING TRANSFER OF NAMES

To, Date: 08.09.2016
The Director
Ramprastha Builders Pvt. Ltd.
C-168, Ramprastha Colony,
Ghaziabad, UP

Sub.: Flat No. 303 on Third Floor in Project “Pearl Club Residency’ ,
Ramprastha Greens, Vaishali Extension, Ghaziabad (UP).

Dear Sir,

This is in reference to the above mentioned Flat No. 303 was provisionally
allotted in my/our name as per your records. I have sold the above said
Flat to a party whose details are mentioned below:

I have sold this flat to Mr. Sidharth Sharma & Mrs. Madhulika R/O H-
1502, Pearl Court Apts, Ramprastha Green, Vaishali GZB UP.

You are, therefore, requested to kindly transfer the said flat in the name of
Sidharth Sharma & Mrs. Madhulika and oblige.

Thanking you,

Yours sincerely,

Sd/(Sachin Jain)
H-801 Pearl Court

Ramprastha Greens,
Vaishali, Gzb.
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In order to examine the grounds taken by the appellant and the averments

made, we deem it proper to frame the following issues based on the grounds

pressed by learned counsel for the appellant:--

(1)

2)

3)

4)

()

(6)

(7)

(8)

Whether any person facilitating sale or purchase of any
flat/apartment/building in real estate project is required to be
registered under the provisions of the Act 2016 and the functions and

duties of real estate agent have been defined therein?

Whether respondent no. 1 booked the flat in question with respondent
no.2 who had been allotted four flats by the appellant during soft
launch of the project and transferred one of his flats in favour of

respondent no.1?

Whether the finding of the Regulatory Authority on issue no.l
regarding responsibility of the promoter for the acts of real estate

agent is based on any material on record and is in consonance with the

Act and Rules 2016?

Whether there was any contract between the appellant and respondent
no. 1 and any BBA was signed between the appellant and respondent

no.l with respect to the flat in question?

Whether respondent no. 1 after making initial payment of
Rs.5,21,000/- including service tax vide receipt no. 0569 dated
21.03.2017 did not pay any further amount to the appellant?

Whether the appellant cancelled the unit in pursuance to the request of

respondent no. 1?

Whether respondent no. 1 has disclosed the fact of cancellation of his
unit in pursuance to his request dated 05.12.2017 and 20.12.2017 by
the appellant vide letter dated 29.12.2017, in his complaint dated
07.08.2018?

Whether the appellant is entitled to forfeit any amount out of the
amount deposited by the respondent no. 1 with the appellant and

admitted by appellant by issuing receipts?

Vide Issue No. (1) we are required to examined as to whether any person

facilitating sale or purchase of any flat/apartment/building in real estate
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project is required to be registered under the provisions of the Act 2016 and

the functions and duties of real estate agent have been defined therein.

14.1 Registration of real estate agents and their functions/duties have been

provided in Section 9 and 10 of the Act 2016. For the sake of convenience

Sections 9 and 10 of the Act 2016 are reproduced below:--

9.

Registration of real estate agents.—(1) No real estate agent shall
facilitate the sale or purchase of or act on behalf of any person to
facilitate the sale or purchase of any plot, apartment or building, as
the case may be, in a real estate project or part of it, being the part of
the real estate project registered under section 3, being sold by the
promoter in any planning area, without obtaining registration under

this section.

(2) Every real estate agent shall make an application to the Authority
for registration in such form, manner, within such time and

accompanied by such fee and documents as may be prescribed.

(3) The Authority shall, within such period, in such manner and upon
satisfying itself of the fulfillment of such conditions, as may be

prescribed—

(a) grant a single registration to the real estate agent for the

entire State or Union territory, as the case may be;

(b) reject the application for reasons to be recorded in
writing, if such application does not conform to the provisions

of the Act or this rules or regulations made thereunder:

Provided that no application shall be rejected unless the
applicant has been given an opportunity of being heard in the

matter.

(4) Whereon the completion of the period specified under sub-section
(3), if the applicant does not receive any communication about the
deficiencies in his application or the rejection of his application, he

shall be deemed to have been registered.

(5) Every real estate agent who is registered as per the provisions of

this Act or the rules and regulations made thereunder, shall be
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granted a registration number by the Authority, which shall be quoted
by the real estate agent in every sale facilitated by him under this Act.

(6) Every registration shall be valid for such period as may be
prescribed, and shall be renewable for a period in such manner and

on payment of such fee as may be prescribed.

(7) Where any real estate agent who has been granted registration
under this Act commits breach of any of the conditions thereof or any
other terms and conditions specified under this Act or any rules or
regulations made thereunder, or where the Authority is satisfied that
such registration has been secured by the real estate agent through
misrepresentation or fraud, the Authority may, without prejudice to
any other provisions under this Act, revoke the registration or

suspend the same for such period as it thinks fit:

Provided that no such revocation or suspension shall be made by the
Authority unless an opportunity of being heard has been given to the

real estate agent.

10. Functions of real estate agents.—Every real estate agent registered

under section 9 shall—

(a) not facilitate the sale or purchase of any plot, apartment or
building, as the case may be, in a real estate project or part of it
being sold by the promoter in any planning area, which is not

registered with the Authority;

(b) maintain and preserve such books of account, records and

documents as may be prescribed;
(c) not involve himself in any unfair trade practices, namely:—

(i) the practice of making any statement, whether orally or in

writing or by visible representation which—

(A) falsely represents that the services are of a particular

standard or grade;

(B) represents that the promoter or himself has approval or

affiliation which such promoter or himself does not have;
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(C) makes a false or misleading representation concerning the

services,

(ii) permitting the publication of any advertisement whether in

any newspaper or otherwise of services that are not intended to

be offered.

(d) facilitate the possession of all the information and documents, as
the allottee, is entitled to, at the time of booking of any plot, apartment

or building, as the case may be;

(e) discharge such other functions as may be prescribed.

The broker segment in India has been traditionally unorganized and
unregulated. Now, the agents will have a much larger and responsible role
to perform, as they will have to disclose all the appropriate information to
the customer and even help them choose a RERA-compliant developer. It
will bring a lot of accountability in the industry and the one who believe in

professional and transparent business, will reap all the benefits.

The object of the provisions of Sections 9 and 10 of the Act 2016 is to bring
the real estate agents, within the ambit of regulation under the Act. Real
estate agents are key mediators and play important role between the seller
and the buyer of real estate. Essentially the Act requires registration of the
real estate agents to ensure that their working and operations are duly
structured, monitored and regulated in an effective and transparent manner.
The real estate agents are important intermediaries who on behalf of the
promoters represent, communicate and facilitate the prospective buyer of
real estate and the promoters in selling the real estate. It has been mandated
that a promoter shall take the services of the registered real estate agents

only.

With RERA 1n force, brokers cannot promise any amenities or services that
are not mentioned in the documents. Moreover, they will have to provide all
information and documents to the home buyers, at the time of booking.
Consequently, RERA is likely to filer out the inexperienced,
unprofessional, fly-by-night operators, as brokers not following the

guidelines will face hefty penalty or jail or both.
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Section 9 of the Act provides that real estate agents which engage in selling
projects registered under the Act can only do so after registering themselves
with the authority. The mechanism for registration, the fees payable, the
period of registration, subsequent renewal etc. have been provided vide
Rules 9 to 13 of the U.P. Real Estate (Regulation and Development) Rules
2016.

The real estate agents under this section have been prohibited to facilitate
the sale or purchase of property of real estate either himself or act on behalf
of any person without registration under this Act. Accordingly, this section
puts bar on the sale or purchase of property in a real estate project or part of

the real estate project without obtaining registration under this section.

Section 10 of the Act 2016 provides for both functions of real estate agents
and also commends as what is not to be done by real estate agents. This
section is in the form of do’s or don’ts for the real estate agents. The object
of this section is to specify the functions and duties of registered real estate
agents. An agent is required to facilitate dealing in registered projects only.
He has to maintain proper books and accounts and not indulge in unfair
practices. He should facilitate all requisite information to the allottees. The
agent is supposed to perform his agency functions with utmost integrity and
honesty and not to make any representation relating to himself, nature of his
services, the promoter, his or promoter’s affiliation with any group or any
other matter which is not true and which might influence the purchaser in

purchasing the property.

Thus, we are of the considered view that any person facilitating sale or
purchase of any flat/apartment/building in real estate project is required to
be registered under the provisions of the Act and Rules 2016 and perform
the functions and duties as mandated in the said provisions. Issue no. (1) is

answered accordingly.

Vide Issue No. (2) we are required to examine as to whether respondent no.
1 booked the flat in question with respondent no.2 who had been allotted
four flats by the appellant during soft launch of the project and transferred

one of his flats in favour of respondent no. 1.
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Respondent no. 1 himself admitted that he approached respondent no. 2 for
purchase a flat in Pearl Club Residency, Vaishali, Ghaziabad and booked
Flat No. 303. This flat was already allotted to respondent no. 2 in the soft
launch of the project. It is also admitted by respondent no. 1 that he paid
the booking amount of Rs.5,00,000/- vide cheque no. 23798 dated
03.06.2015 to respondent no. 2 (Mr. Sachin Jain). Respondent no. 1 has
further admitted that after the aforesaid booking, respondent no. 2 raised
further demand and the same has been paid by respondent no. 1 on various
dates. It is also admitted by respondent no. 1 that respondent no. 2 took

maximum amount in his own account.

On the portal of UPRERA Sri Sachin Jain (respondent no.2) is registered as
agent vide Registration No. UPRERAAGT10807, which was valid from
02.08.2017 to 02.08.2022, but in the project of the appellant respondent no.
2 1s not shown as authorized agent of the appellant. Respondent no. 2
registered himself as an agent with UPRERA after processing of the
application form of respondent nos. 1. In view of the aforesaid admitted
facts we are of the considered view that respondent no. 1 booked the flat in
question with respondent no. 2 who had been allotted four flats by the
appellant during soft launch of the project on 06.12.2014 before provisions
of the Act of 2016 came into force, but if the respondent no. 2 has accepted
payment from respondent no. 1 on behalf of the appellant then the act of
respondent no. 2 was without any authority and was against the provisions
of Act 2016 and Rules 2016, therefore, it is open for respondent no. 1 to
take appropriate action against respondent no. 2 as per provisions of the
Act.

In order to examine whether respondent no. 2 transferred the flat to
respondent no. 1 we called upon the learned counsel for the appellant to
produce the record of action taken on the request of respondent no. 2 for
transfer of the unit in question in favour of respondent no. 1. In pursuance
of the aforesaid direction the learned counsel for the appellant filed (i) true
copy of provisional allotment letter dated 06.12.2014 regarding allotment of
four flats (Nos. 303, 1702, 1503 and 1504) in favour of Mr. Sachin Jain,
respondent no. 2, (ii) true copy of ledger account showing the cheque
numbers, bank name and the amount received, and (iii) true copy of request
letter dated 08.09.2016 seeking transfer of names. All these three

documents have been quoted in para 12 above. A perusal of the aforesaid
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documents reveals that Flat No. 303 was allotted to Mr. Sachin Jain

(respondent no. 2) vide provisional allotment letter dated 06.12.2014.

In view of the above factual position we are of the considered view that
respondent no. 2 approached the appellant with request to transfer one of
his flats in favour of respondent no.l1 vide letter dated 08.09.2016 and
request of respondent no. 2 was accepted by the appellant. Issue no. (2) is

answered accordingly.

Vide Issue No. (3) we are required to examine as to whether the finding of
the Regulatory Authority on issue no.l regarding responsibility of the
promoter for the acts of real estate agent is based on any material on record

and is in consonance with the Act and Rules 2016.

It is an admitted fact that the appellant is a promoter/builder and involved in
development of Group Housing Project, namely Pearl Court situated at
Khasra Nos. 305 to 310 of village Makanpur, Sector-7, Vaishali, Ghaziabad
wherein he started construction of Tower No. 9, namely Pearl Club

Residency.

Respondent no. 2 was allotted four flats in Pearl Club Residency.
Respondent no. 1 approached the appellant through respondent no. 2 for
purchase of one of the flats of respondent no. 2 i.e. Flat No. 303, third floor,
Pearl Club Residency, Ramprastha Greens, Vaishali Extension, Ghaziabad.
The appellant was not the party to the dealings that might have taken place
between respondent no. 1 and 2. Eventually respondent no. 2 approached
the appellant with the request to transfer the said flat in favour of
respondent no. 1. The request was acceded to by the appellant. Respondent
no. 2 sold off his own flat that he was allotted by the appellant during soft

launch of the project.

The appellant specifically stated that respondent no. 2 was not the agent of
the appellant. Respondent no. 2 also denied being an agent of the appellant.

On the other hand respondent no. 1 could not place on record any evidence
to establish that respondent no. 2 is an agent of the appellant. On the
website of UPRERA, the project name is Pearl Court Tower A-HC (1 to 8)
Phase I Completed, Project Registration ID i1s UPRERAPRJ6857, Promoter
ID UPRERAPRM10070 and original start date of the project is 28.12.2015
with completion date i.e. 30.09.2022. No agent name is shown on the

RERA website in this particular project.
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On examining the pleadings and record, we are of the considered view that
the relationship between respondent no. 2 and appellant is of Builder and
Allottee and not of Agent and Builder. Respondent no. 2 has first booked
the units with the appellant before the Act of 2016 came into operation and
he sold/transferred one of the units to respondent no. 1 as is evident from
the letter dated 08.09.2016 of respondent no.2 placed on record by the
appellant in pursuance to the order dated 01.09.2022. of the Tribunal.

At this stage we would like to examine the definition of ‘agent’ in the
Indian Contract Act 1872. Section 182 of the Indian Contract Act, 1872 is

reproduced as under:-

Section 182 — ‘Agent’ and ‘principal’ defined — An ‘agent’ is a
person employed to do any act for another, or to represent another in
dealings with third person. The person for whom such act is done, or

who is so represented, is called the ‘principal’.

As per the provisions of Section 10 of the Act 2016 and Rule 13 of the
Rules 2016 the function of the real estate agent is to facilitate the sale,
purchase of plot, apartment or building, as the case may be and not to
involve in any unfair trade practices etc., not to represent that the promoter
or himself has approval or affiliation which such promoter or himself does
not have, as well as not to make a false or misleading representation
concerning the services etc., and nowhere permit any agent to receive any
amount on behalf of the promoter/developer. Even, for the sake of
argument, if an agent is permitted by a promoter/developer to act on his
behalf, then all the documents and receipts are to be issued by the agent on
behalf of the promoter/developer under the name and seal of

promoter/developer.

The appellant has specifically stated in its reply before the Regulatory
Authority that the name of Sri Praveen Arya has been shown as Authorized
Agent. On examination of the finding of the Regulatory Authority on issue
no. 1 regarding responsibility of the promoter of the acts of the real estate
agent, we found that the Regulatory Authority, looking into the status of
FnF Promoter, presumed it to be authorized agent of the appellant and held
the appellant responsible for the acts of respondent no. 2. The Regulatory
Authority, while coming to the said finding, in our considered view, neither
examined the pleadings of the respondent, wherein the appellant as well as

respondent no. 2 specifically denied the status of respondent no. 2 as the
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authorized agent of the appellant, nor looked into the record of UPRERA
itself where under the provisions of Section 9 of the Act 2016 and Rules 9,
10, 11 a real estate agent is required to be registered. On examining the e-
portal of the UPRERA, we find that Sri Sachin Jain is registered as agent
vide Registration No. UPRERAAGTI10807, which was wvalid from
02.08.2017 to 02.08.2022, but in the project of the appellant respondent no.
2 is not shown as authorized agent of the appellant. Transaction between
respondent no. 1 and respondent no. 2 was entered before provisions of
RERA came into force and relationship between respondent no. 1 and
respondent no. 2 is of buyer and seller of the said unit. Thus, in our
considered view, the Regulatory Authority, without examining the
pleadings and record regarding registration of the project and the real estate
agent available on the website of UPRERA, treated respondent no. 2 as
authorized agent of the appellant and held the appellant responsible for all
the acts of respondent no. 2, specially with respect to the money taken by

respondent no. 2 from respondent no. 1 in his own account.

Thus, we hold that the finding of the Regulatory Authority on issue no. 1 in
the impugned order is against the material on record, perverse as also
against the provisions of the Act and Rules 2016. Issue no. (3) is answered

accordingly.

Vide Issue No. (4) we are required to examine as to whether there was any
contract between the appellant and respondent no. 1 and any BBA was
signed between the appellant and respondent no. 1 with respect to the flat in

question?

On receiving of two cheques of Rs. 5,21,000/- the receipt of the same was
issued by the company on 21.03.2017 and the counsel for the appellant has
submitted that the appellant is ready to refund the amount received by the
appellant directly from respondent no. 1. The appellant acknowledged
receiving only Rs 5,21,000/- by means of two cheques of Rs. 3,00,000/- on
13.10.2015 and Rs. 2,21,000/- on 13.01.2016. Rest of the amount claimed
by respondent no. 1 was paid to Mr. Sachin jain/FnF Promoter and not to
the appellant, also there is no contract on record between respondent no. 1

and the appellant.

Submission of the appellant is that respondent no. 1 (complainant) kept on
delaying the signing of Flat Buyer’s Agreement despite repeated requests

from the appellant citing some or the other excuses, in order to circumvent
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his duties/obligations entailing from the operation of Section 19(6) of the
Act 2016. Thereafter respondent no. 1 wrote an email dated 05.12.2017
expressing his financial distress and incapability to continue any further and
requested to cancel the booking demanding refund of the amount paid by
respondent no.1. In pursuance to the request of respondent no. 1 to cancel
the booking the appellant cancelled his booking vide cancellation letter
dated 29.12.2017 acknowledging that the unit was booked through FnF.

Respondent no. 1 has stated in his reply that he kept waiting for execution
of builder buyer agreement, but the appellant never bothered to execute

builder buyer agreement with respondent no. 1.

Thus, it is admitted fact by both the parties i.e. the appellant and the
respondent no. 1 that builder buyer agreement was not executed between
the parties with respect to the flat in question, even no allotment letter was
issued in favour of the appellant by respondent no. 1. Issue no. (4) is

answered accordingly.

Issue No. (5) is as to whether respondent no. 1, after making initial
payment of Rs.5,21,000/- including service tax vide receipt no. 0569 dated
21.03.2017 did not pay any further amount to the appellant.

As per submission of respondent no. 1 he paid booking amount of
Rs.5,00,000/- vide cheque no. 23798 dated 03.06.2015 for booking of
residential flat no. 303 (3BHK) in Pearl Club Residency and also paid a
sum of Rs.20,21,000/- to the appellant and respondent no. 2 from June 2015
to February 2016, but, as alleged by respondent no.1, no receipt of the said
amount was issued to him. As per submission of the appellant, after
making initial payment of Rs.5,21,000/- subject to deduction of service tax,
which was acknowledged vide receipt no. 0569 dated 21.03.2017,
respondent no. 1 stopped making further payments even after several
reminders. It is admitted by respondent no. 1 in his reply to the grounds of
appeal that respondent no. 2 took maximum amount in his own account on
the pretext that he has some agreement with the appellant and he will pay

the same to the appellant.

Submission of respondent no. 2 is that the amounts mentioned in the
complaint which are allegedly transferred to respondent no. 2 for purchase

of the flat, in fact relate to other services rendered by respondent no. 2 to
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respondent no.1. As per respondent no. 2 he runs sole proprietorship in the
name of ‘FnF Promoters’. He is engaged in the business of buying, selling,
leasing, construction, interior designing etc. of residential and commercial
properties/spaces. He also runs business of buying, selling, trading, import
and export of natural and artificial flowers in the name and style of
‘Flowers n Flowers’. In the month of June 2015, respondent no. 1
approached respondent no. 2 for renovation work to be done at the
residence of respondent no. 1 in Pearl Court, Ramprastha Greens, Sector-7,
Vaishali. It was agreed between the parties that the renovation works may
cost Rs.16,00,000/- to 17,00,000/- inclusive of materials and labour work.
For the said work respondent no. 1 paid a sum of Rs.5,00,000/- to
respondent no. 2 as advance. Thereafter the renovation works were
initiated at the residence of respondent no. 1, however, due to non-
payments to respondent no. 2 for the renovation work, it could not be

completed and had to be stopped.

Further submission of respondent no. 2 is that in the month of December
2016, respondent no. 1 requested respondent no. 2 for purchase of fresh
Lily, Orchid, Carnation, Gerbera etc. flowers in huge quantities. In the first
week of January 2017 the flowers were delivered to respondent no. 1 at his
residence along with invoices/bills amounting to Rs.5,00,000/-. On
08.02.2016 the respondent no. 1 transferred Rs.5,00,000/- towards invoices

raised by respondent no. 2 for supply of flowers.

It is further submitted by respondent no. 2 that on 02.11.2015 respondent
no. 1 paid a sum of Rs.2,50,000/- to respondent no. 2 as first installment
towards the commission fee for the said flat and on 08.02.2016 the
respondent no. 1 transferred the remaining amount of commission i.e.

Rs.2,50,000/- to respondent no. 2.

Respondent no. 1 has failed to establish that the aforesaid amounts, except
the amount of Rs.5,21,000/- admitted by the appellant, were paid by him to
the appellant.

In view of the aforesaid facts and circumstances we are of the considered
view that after making initial payment of Rs.5,21,000/- including service
tax vide receipt no. 0569 dated 21.03.2017 the respondent no. 1 did not pay

any further amount to the appellant. Issue no. (5) is answered accordingly.
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Vide Issue No. (6) we are required to examine as to whether the appellant

cancelled the unit in pursuance to the request of respondent no.1

The appellant has placed on record vide Annexure No.4 (page 43 of the
memo of appeal) an email dated 05.12.2017 sent by respondent no. 1 to the
appellant wherein the respondent no. 1 has stated that due to some
unavoidable reasons and need of funds he is unable to pay further
installments and requested for cancellation of the booking and refund of the
booking amount. Thereafter respondent no. 1 sent another letter dated
2012.2017 to respondent no. 1 (page 98 of the memo of appeal) stating that
“I had booked a flat (Flat # 303) in Pearl Club Residency in the name of my
son Siddharth through FnF promoters in the month of May 2015. I was in
intention that I could get that flat within three years as promised. But as
seen the construction status at site I think it will not be ready till the period
as expected. 1 therefore request you to kindly cancel the booking of my flat
and refund my booking amount”. In pursuance to the aforesaid email dated
05.12.2017 and letter dated 20.12.2017 sent by respondent no. 1 to the
appellant, the appellant vide letter dated 29.12.2017 (Annexure-5 to the
memo of appeal) cancelled the allotment of Flat No. 303 in Pearl Club

Residency with immediate effect.

In view of the above facts, we are of the considered view that unit no. 303
in Pear]l Club Residency, booked by respondent no. 1, was cancelled by the
appellant in pursuance to the request of respondent no.1. Issue no. (6) is

answered accordingly.

Vide Issue No. (7) we are required to examine as to whether respondent no.
1 has disclosed the fact of cancellation of his unit in pursuance to his
request dated 05.12.2017 and 20.12.2017 by the appellant vide letter dated
29.12.2017, in his complaint dated 07.08.2018.

The examination of the online complaint filed by respondent no. 1 on
07.08.2018 reveals that he has mentioned the facts under the heading ‘Any
Other Details’ that “The promoter has not provided sanctioned plans,
layout plans and specifications etc. inspite of having accepted more than
17% of total value, the promoter has not entered into a written agreement

for sale” and under the heading ‘Relief Sought’ mentioned that “Due fo the
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breach of his legal obligations by the promoter, I want to withdraw from

the project and get refund of amount paid with interest.”

From the examination of online complaint of respondent no. 1 it is evident
that respondent no. 1 has not challenged the cancellation order of the unit
which, in fact, has been done by the appellant in pursuance to the requests
of respondent no. 1 dated 05.12.2017 and 20.12.2017. Once the unit has
been cancelled, there is no question of withdrawal from the project. The
Regulatory Authority, while examining the complaint, neither framed any
question in this regard nor set aside the cancellation order while directing
for refund of the entire amount, whereas the fact of cancellation of the unit

has been mentioned on the basis of the pleadings of the appellant.

Thus, we are of the considered view, that respondent no., 1 has not
disclosed the fact of cancellation of his unit in pursuance to his request
dated 05.12.2017 and 20.12.2017 by the appellant vide letter dated
29.12.2017, in his complaint dated 07.08.2018. Issue no. (7) is answered

accordingly.

Vide Issue no. (8) we are required to examine whether the appellant is
entitled to forfeit any amount out of the amount deposited by the respondent

no. 1 with appellant and admitted by appellant by issuing receipts.

Respondent no. 2 as well as the appellant denied the status of respondent
no. 2 as Authorized Agent of the appellant. The appellant, in its pleadings,

mentioned the name of one Sri Praveen Arya as its Authorized Agent.

On examination of the pleadings, record and the aforesaid analysis it is
crystal clear that respondent no. 2 runs sole proprietorship in the name of
“FnF Promoters” and is engaged in the business of buying, selling, leasing,
construction, interior designing etc. of residential and commercial
properties/spaces and is actively involved in National Capital Region from
the past several years. Respondent no. 2 also runs business of buying,
selling, trading, import and export of natural and artificial flowers in the

name and style ‘Flowers n Flowers’.

Respondent no. 2 as well as the appellant denied the status of respondent
no. 2 as Authorized Agent of the appellant. The appellant, in its pleadings,

mentioned the name of one Sri Praveen Arya as its Authorized Agent.
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As per pleadings of the appellant and the record submitted in pursuance to
the order of the Tribunal dated 01.09.2022, the respondent no. 2 was
allotted four flats in Pearl Club Residency in the project in question of the
appellant, during soft launch and subsequently approached the appellant
with the request to transfer one of his flats (i.e. Flat No. 303) in favour of
respondent no.1 vide letter dated 08.09.2016 and the request of respondent
no. 2 was accepted by the appellant for transfer of Flat No. 303 (3 BHK) in
Pearl Club Residency. Respondent no. 1 paid the booking amount to the
appellant through two cheques; one cheque of Rs. 3,00,000/- dated
13.10.2015 and the other cheque of Rs.2,21,000/- dated 13.01.2016, total
Rs. 5,21,000/- which was acknowledged by the appellant vide receipt no.
0569 dated 21.03.2017. As per the averments of the appellant repeated
requests were made to respondent no. 1 for execution of Flat Buyer
Agreement, but respondent no. 1 kept on delaying the signing of the Flat
Buyer Agreement citing some or other excuses. Respondent no. 1 has stated
in his reply that he kept waiting for execution of builder buyer agreement,
but the appellant never bothered to execute builder buyer agreement with
respondent no. 1. But the fact remains that Flat Buyer Agreement was not

executed between the appellant and respondent no. 1.

Respondent no. 1 vide email dated 05.12.2017 expressed his financial
distress and incapability to continue with the project and requested for
cancellation of booking of his flat and requested for refund of the booking
amount. Subsequently vide letter dated 20.12.2017 respondent no. 1
requested the appellant for cancellation of the unit showing dissatisfaction
on the project. The appellant, taking into consideration the requests of
respondent no.l dated 05.12.2017 and 20.12.2017, vide letter dated
29.12.2017 cancelled the unit of respondent no.l and informed the

forfeiture of earnest money in terms of the Application Form.

Respondent no. 1 approached the Regulatory Authority by means of
Complaint No. 8201815308 dated 07.08.2018 without disclosing the fact of
cancellation of the unit and sought withdrawal from the project and refund

of the amount paid with interest.

The Regulatory Authority, by means of order dated 10.12.2019 held the

appellant responsible for the acts of respondent no. 2 and also held the
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appellant defaulter for non-execution of the Flat Buyer Agreement, and
directed for refund of the entire amount, which includes the payments given

to respondent no. 2 by respondent no.1.

As per respondent no. 2 the amounts received by him from respondent no. 1
on different dates were regarding other works like renovation work at the
residence if respondent no. 1 in Pearl Court, Ramprastha Greens, Sector-7,
Vaishali and purchase of fresh Lily, Orchid, Carnation Gerbera etc. flowers

in huge quantities by respondent no. 1 from respondent no. 2 in the month

of December 2016.

On examination we found that only an amount of Rs.5,21,000/- has been
paid by respondent no., 1 to the appellant which has been acknowledged by
the appellant vide receipt no. 0569 dated 21.03.2017 and, therefore, the
appellant cannot be held responsible for the amounts paid by respondent
no.l to respondent no.2 (though as per respondent no.2 the amounts
received by him from respondent no.1 were for different purposes). In our
considered view the appellant is only responsible for the amount which he
has received from respondent no.1 and not for other amounts which have

been paid by respondent no.1 to respondent no.2.

21.10 Further, there is nothing on record to show that respondent no.1 filled any

22.

Application Form. The Application Form of respondent no. 2, which he
might have filled for allotment of four flats during soft launch of the
project, is also not on record. Admittedly no buyer builder agreement was
entered into between the appellant and respondent no.l1. Therefore, the
claim of the appellant regarding forfeiture of earnest money as per clause
11 of the Application Form is not sustainable and the appellant is required
to refund the amount of Rs.5,21,000/- admittedly received from respondent
no.l, along with interest awarded by the Regulatory Authority i.e.
MCLR+1% per annum from the date of its receipt till the date of actual

refund. Issue no. (8) is answered accordingly.

In view of the preceding observations, after examining the pleadings on
record and submissions of learned counsels for the parties, we hereby set
aside the finding of the Regulatory Authority framed vide issue no.1 in
its order dated 10.12.2019 and partly allow the appeal with the

following directions:--
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(1) The appellant is directed to refund the amount of Rs.5,21,000/-
received from respondent no.l, along with interest at the rate of

MCLR+1% from the date of its receipt till the date of actual refund.

(2) Respondent no. 1 may approach the appropriate forum for recovery

of the amounts paid to respondent no. 2, as per provisions of the law.
(3) No order as to costs.

Dated: 30™ September, 2022. (K. K. Jain) (D. K. Arora)
Gauravsri/-Shakir



