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l.

Heard learned counsel for the parties and perused the record.

The appellant promoter by the instant appeal is raising challenge to the
order dated 15.05.2023 passed by Uttar Pradesh Regulatory Authority at
Gautam Buddha Nagar, (in short, ‘Regulatory Authority’) in complaint
No. NCR144/06/95691/2022, “Ashima Jain vs. Homekraft Infra Private
Limited,” wherein, a direction came to be issued to the appellant promoter
to handover the possession of the unit and pay interest for the delayed

period.

The short question that arises for consideration is as to whether the order
is just and lawful, and /or, whether the Regulatory Authority committed

an error in directing possession of the unit to the respondent allottee.
The facts, inter se parties, are not in dispute.

The respondent allottee had booked and was allotted unit no. 2081 in the
residential project launched by the appellant, i.e. “Pious Hideaways”, in
Sector-150, Noida, Gautam Buddha Nagar, Uttar Pradesh. The basic sale
price of the unit was at Rs. 86,30,750/- against which the appellant



deposited Rs. 26,60,316/-. The unit came to be allotted to the appellant
vide allotment letter dated 18.09.2019 and the possession of the unit was

to be given as per terms and conditions of the agreement dated 30.06.2024.

It appears that the respondent allottee defaulted in payment of instalments.
Consequently, the unit/agreement came to be cancelled vide cancellation
latter dated 03.02.2021 duly communicated to the respondent on
05.02.2021.

The respondent allottee on receiving the cancellation of the agreement,
instituted a complaint on 11.06.2022, under Section 31 of RERA Act
2016, i.e. after a lapse of almost 16 months from the date of cause of

action.

It appears that since the respondent allottee had not filed the complaint
within a reasonable time, the appellant promoter created third party right
and interest on the unit on 20.04.2021. The learned Regulatory Authority
on perusal of the material brought on record while deciding the first issue
was of the opinion that though the cancellation due to default of the
respondent is justified, however, on humanitarian ground, the respondent
allottee is entitled to being given possession of the unit. In other words,
the decision of the Regulatory Authority rests on humanitarian

consideration upon holding that the respondent allottee was in default.

On specific query, learned counsel for the appellant submits that appellant
has filed the appeal assailing the finding return by the Regulatory
Authority to the extent that the cancellation of the unit though justified,
due to default of the respondent allottee, the Regulatory Authority

however, has restored the unit in favour of the respondent allottee.
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The learned counsel for the appellant informs that after passing of the
impugned order, appellant has refunded the balance amount at Rs.
15,81,482/-, on 15.09.2023 after deducting the booking amount at Rs.
8,53,075/- 1.e. ten percent of the basic sale price. The appellant is entitled
to pay interest thereon with effect from 05.02.2021 to 15.09.2023.

The learned counsel for the respondent submits that the appellant
promoter has deducted more than the booking amount i.e. ten percent
towards the basic sale price at Rs. 10,68,834/-. In view, thereof it is urged
that the appellant is entitled to refund of the excess amount 1.e. over and

above ten percent.

Learned counsel appearing for the appellant promoter in rebuttal has
drawn our attention to Rule 9.3 (i1)) of Uttar Pradesh Real
Estate/(Registration and Development),(Agreement for sale/lease) Rules
2018, wherein, it has been mandated that in the event, unit/agreement is
cancelled as per the terms and conditions of the agreement, in that event
the appellant promoter is entitled for forfeit the booking amount (ten
percent) of the price of the unit. It is submitted that the booking amount

being ten percent was deducted.

It is not in dispute that appellant was silent and sat over his right in not
challenging the cancellation of the unit by instituting a complaint in terms
of Section 11(5) of RERA Act 2016 forthwith. Admittedly, the complaint
was instituted after 16 months from the date of cancellation of unit/
agreement. The Regulatory Authority has not found fault with the

cancellation of the unit.

In the circumstances, appellant promoter altered its position by
allotting/transferring the unit to third party. In the aforenoted, admitted

facts, the impugned order directing restoration of the unit on humanitarian



ground cannot be upheld. Admittedly, appellant promoter, retained the
amount and had not refunded the balance amount on cancellation of the
agreement, in the circumstances, respondent shall be entitled to interest

thereon till the date of payment.

15.  The appellant promoter has submitted a computation towards interest
component at Rs. 4,06,179/- calculated @ MCLR+2 percent. It is
submitted that one percent additional interest is being paid by the appellant

towards compensation. The question is accordingly answered.

16.  The appeal is disposed of by passing the following orders:

(1) impugned order date 15.05.2023 passed in complaint No.
NCR144/06/95691/2022, is set aside and quashed,;

(11) appellant is directed to pay the amount at Rs. 4,06,179/- within
45 days from the date of uploading the order on portal failing
which the interest shall be payable thereon (@ MCLR+1 percent
till the date of payment.

(111) No order as to costs.

(Rameshwar Singh) (Suneet Kumar)
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