Appeal No. 366/2019
Hon'ble Mr. Justice (Dr.) D.K. Arora, Chairman
Hon’ble Mr. Kamal Kant Jain,Technical Member

Heard Ms. Shraddha Agarwal, the learned counsel for the appellant and Shri Altaf
Mansoor, the learned counsel for the respondent.

The record reveals that during the course of proceedings on 30.08.2022, Shri Altaf
Mansoor, the learned counsel for the respondent submitted that after deregistration
of the project by the RERA vide order dated 29.07.2020, they have lost control
over the project and, therefore, the body/organization, which is authorized to carry
out the project in the proceedings under Section 8 of the Act 2016 is required to be
impleaded and can give response and contest this matter. At that moment, the
learned counsel for the appellant prayed and was granted a week's time to take
appropriate steps for impleading the body/organization, taking care of the project
after de-registration of the project in accordance with law.

On 19.11.2022, the learned counsel for the appellant submitted that she has moved
an application for rectification of order dated 30.08.2022, whereby on her request
the Tribunal granted a week's time to take appropriate steps for impleading the
body /organization, taking care of the project after de-registration of the project in
accordance with law. During the proceedings on 19.11.2022, the learned counsel
for the appellant after arguing at some length submitted that she needs some more
time to examine the issue and seek instruction as to whether the said rectification
application is required to be pressed or not.

Today, the learned counsel for the appellant submitted that as the Progressive
Welfare Society has been authorized to carry out the project under Section 8 of the
Act 2016 and the appellant being Secretary of the said Society does not want to
implead the Society, therefore, the order dated 30.08.2022 be rectified, whereby
she has made a request for impleading the body/organization, taking care of the
project after de-registration of the project. At this stage, the learned counsel for the
appellant was asked that after lapse of the registration of the project, who will take
care and implement the directions issued by this Tribunal as well as RERA in the
instant proceedings. The learned counsel for the appellant failed to give any
response. Learned counsel for the appellant reiterated her stand that appellant does



not want to implead the body/organization i.e. Progressive Welfare Society as
respondent.

We proceed to examine the provisions of Section 7 & 8 of the Act, 2016:-

The provisions of Section 7 & 8 regarding Revocation of Registration are as
follows:-

“Section 7. Revocation of registration.—

(1)  The Authority may, on receipt of a complaint or suo motu in this behalf or
on the recommendation of the competent authority, revoke the registration
granted under section 5, after being satisfied that—

(a) the promoter makes default in doing anything required by or under this
Act or the rules or the regulations made thereunder;

(b) the promoter violates any of the terms or conditions of the approval
given by
the competent authority,

(c) the promoter is involved in any kind of unfair practice or irregularities.

Explanation.-For the purposes of this clause, the term "unfair practice
means" a practice which, for the purpose of promoting the sale or
development of any real estate project adopts any unfair method or unfair or
deceptive practice including any of the following practices, namely:-

(A) the practice of making any statement, whether in writing or by visible
representation which,-

(i) falsely represents that the services are of a particular standard or
grade;

(ii) represents that the promoter has approval or affiliation which such
promoter does not have;

(iii) makes a false or misleading representation concerning the services,



(2)

(3)

(4)

(B) the promoter permits the publication of any advertisement or
prospectus whether in any newspaper or otherwise of services that are
not intended to be offered;

(d) the promoter indulges in any fraudulent practices.

The registration granted to the promoter under section 5 shall not be
revoked

unless the Authority has given to the promoter not less than thirty days
notice, in writing, stating the grounds on which it is proposed to revoke the
registration, and has considered any cause shown by the promoter within
the period of that notice against the proposed revocation.

The Authority may, instead of revoking the registration under sub-section
(1),

permit it to remain in force subject to such further terms and conditions as it
thinks fit to impose in the interest of the allottees, and any such terms and
conditions so imposed shall be binding upon the promoter.

The Authority, upon the revocation of the registration, —

a) shall debar the promoter from accessing its website in relation to that
project and specify his name in the list of defaulters and display his
photograph on its website and also inform the other Real Estate
Regulatory Authority in other States and Union territories about such
revocation or registration,

b) shall facilitate the remaining development works to be carried out in
accordance with the provisions of section 8;

c) shall direct the bank holding the project bank account, specified
under sub-clause (D) of clause (1) of sub-section (2) of section 4, to
freeze the account, and thereafter take such further necessary actions,
including consequent de-freezing of the said account, towards
facilitating the remaining development works in accordance with the
provisions of section 8;

d) may, to protect the interest of allottees or in the public interest, issue
such directions as it may deem necessary.”



Section 8— ""Obligation of Authority consequent upon lapse of or on revocation
of registration"" -

Upon lapse of the registration or on revocation of the registration under this Act,
the Authority, may consult the appropriate Government to take such action as it
may deem fit including the carrying out of the remaining development works by
competent authority or by the association of allottees or in any other manner, as
may be determined by the Authority:

Provided that no direction, decision or order of the Authority under this section
shall take effect until the expiry of the period of appeal provided under the
provisions of this Act:

Provided further that in case of revocation of registration of a project under this
Act, the association of allottees shall have the first right of refusal for carrying out
of the remaining development works.

On examination of the complaint of the appellant before the Regulatory Authority,
we found that the appellant approached Regulatory Authority on 08.03.2019
seeking relief as follows:-

“to direct the respondent immediately to hand over the possession of unit
alongwith execution of sale deed in the favour of the complainant as soon as
possible with all complete work and to direct the Respondent is to pay delay

penalty alongwith interest till handing over the possession of the unit as per the
RERA Norms”.

The Regulatory Authority by means of impugned order dated 20.05.2019 rejected
the complaint stating that complaint was premature.

The appellant feeling aggrieved against the order of the Regulatory Authority, filed
the instant appeal with the following prayer:-

“Wherefore, it is most respectfully prayed that this Hon’ble Tribunal may be

pleased to set aside the order 20.05.2019 passed in Complaint No.
NCR144030195/2019 as well as order dated 31.10.2019 passed in Review
Petition No. REV/B1/412/2019 and further allow the complaint of the
appellant with all the reliefs claimed in the complaint.



Further may direct the respondents to hand over the possession of the flat
along with the completion certificate and to execute the sale deed.

Further may direct the respondents to pay the interest from June, 2018 till the
actual execution of the sale deed in favour of the respondent.”

The registration of the project of M/s J.P. Associates Itd. (promoter) has been
lapsed on 1% July 2018 and thereafter RERA vide order dated 29.07.2020 with a
view to facilitate the completion of the project in a time bound manner, and to
protect the interests of the allottees, empowering powers conferred on it under
section 8 of the RERA Act read with section 37 of the Act, other enabling
provisions of the Act, the Rules and the Regulations made there under, as per the
principle laid down by the Hon'ble Bombay High Court in the Neelkamal Realtors
and others vs. the Union of India and the Others and in conformity with the
Government order dated 26.06.2020 stipulating the guidelines to be followed in
such matters, authorized the promoter, with consent of AoA, to undertake the
completion of the remaining development and the construction work of the project,
subject to the various terms and conditions.

The Authority also constituted a project advisory and monitoring committee under
chairmanship of Shri Balvinder Kumar hon ble member UP RERA with CEO
Noida, Finance Controller UP RERA, Technical Advisor UP RERA, Consultant
Project Management Division UP RERA, Auditor appointed by the Authority,
concerned Bank/Financial Institution and the AoA as members for monthly
monitoring of the project.

The Authority vide para 12(h) of the order provided that the AoA and the Promoter
should suitably settle the issue of delay penalties and charging of additional area
(other than area as mentioned in builder buyer agreements) to be charged as per the
builder buyer agreement at the time of possession after the balance development
work of the project is completed and the occupancy certificate has been applied for
atong with all required/statutory certificates and NOCs. Any dispute between the
AOA and the Promoter shall be amicably settled through the good offices of the
project advisory and monitoring committee constituted by the Authority in this
behalf.



As per impugned order dated 20.05.2019, the allotment letter was issued on
30.06.2017 and possession to be given within 36 months of allotment i.e. till
30.06.2020 and complainant has filed complaint before the proposed date of
possession, therefore, RERA has rejected the complaint stating that complaint was
premature.

As per RERA website, the project is registered in the name of Jaypee Green
Kaylpso Court, Phase II, Noida. The project registration date is 29.07.2017 and the
date of completion is mentioned as 30.06.2018.

Initially, as per Allotment Letter dated 30.06.2017 the appellant in response to his
application reference no. 31565, dated 19.06.2017 was allotted Unit Reference No.
KLP0111502 in Kalypso Court, Tower-11 at Jaypee Greens, Noida and standard
terms and conditions of the allotment were applicable. The respondent has
amended the Allotment Letter vide letter dated 15.11.2017. As per original
Allotment Letter, unit was to be handed over within 36 months. The respondent
has issued Amended Allotment Letter dated 15.11.2017 and as per amended
Allotment Letter the delivery period was revised to 12 months and the sale
consideration was Rs. 1,81,27,744/-. UP RERA vide order dated 20.05.2019
rejected the complaint of the complainant/appellant being premature on the ground
that as per the Allotment Letter dated 30.06.2017 the possession was likely to be
given within 36 months and as such the date of possession comes to 30.06.2020.

On examining the prayer in the complaint before RERA as well as in the instant
appeal, it reveals that the appellant wants possession, execution of sale deed and
penalty/interest for delay. The UP RERA had already issued directions under
Section 8 of the Act, 2016 for completion of the project, authorizing the respondent
with the consent of the AoA, of which the appellant is a Secretary. Further, issue of
delay interest, etc. is to be settled amicably as per Clause 12(h) of the order of
Regulatory Authority dated 29.07.2020, but the appellant still wants to press the
issue of possession and delay before this Tribunal which has been rejected by the
learned Bench of the RERA being premature.

Now the question is that after taking action under Section 8 of the Act, 2016, M/s
Jaypee Associates Ltd. (promoter) has been authorized with the consent of the
AoA to undertake the completion of remaining development work. The issue of



delay penalty, charging of additional area, etc. as well as any dispute between AoA
and the Promoter is to be amicably settled through good offices of the project
advisory and monitoring committee constituted by the authority in this behalf in
view of the order of UP RERA dated 29.07.2020 and as the promoter is working in
coordination with the Progressive Welfare Society, if any order passed by this
Tribunal, the same would required to be taken care of by them jointly, therefore,
the said society would be proper and necessary party in the instant proceeding
alongwith M/s Jaypee Associates Ltd. (Sole respondent) in view of the order of UP
RERA dated 29.07.2020 passed under Section 8 of the Act, 2016.

Accordingly, in the interest of justice, we direct the appellant to implead the
Progressive Welfare Society within 10 days from uploading of this order, failing
which the instant appeal will stand dismissed without reference to the
Court/Tribunal for want of proper and necessary respondent.

Dated: 23.11.2022
Tanveer/-GauravSri/- (K.K. Jain) (D.K. Arora)



