THE U.P. REAL ESTATE APPELLATE TRIBUNAL, LUCKNOW

Division Bench Court No. 1

APPEAL-819/2020
RAVI PRAKASH SRIVASTAVA THROUGH ATTORNEY VED

PRAKASH SAXENA e Appellant
Versus
APEX DREAM HOMES PRIVATE LIMITED e Respondent
Counsel for Appellant Counsel for Respondent
ALOK KUMAR SINGH HARISH PANDEY
PRATHANA SINGH

Hon’ble Mr. Justice (Dr.) D.K. Arora, Chairman
Hon’ble Mr. Sanjai Khare, Judicial Member

Heard Sri Alok Kumar Singh, learned counsel for the appellant and Sri Harish

Pandey, learned counsel for the respondent.

Submission of learned counsel for the appellant is that appellant approached the
Regulatory Authority by filing complaint No. 6201812500 of 2018 (Ravi Prakash
Srivastava and Anrs Vs. M/s Apex Dream Homes Pvt. Ltd) seeking possession
and interest for the delay and Regulatory Authority by means of order dated
30.01.2019 directed respondent to provide possession after taking occupancy
certificate by May 2019 and pay interest for delay period as per BBA upto
30.04.2016 and @ MCLR+1% from 01.05.2016. Amount of interest /penalty
will be adjusted at the time of giving final possession. As the order of the
Regulatory Authority dated 30.01.2019 was not complied with by the respondent,
therefore, appellant was constrained to approach Regulatory Authority for
execution of the same and the Regulatory Authority without verifying the four
requisite certificates required for completion only taking into consideration the
last certificate (Fire NOC dated 14.06.2018) directed the appellant to pay
remaining dues and take possession. The respondent was directed to get the unit
registered and also to pay interest after the promised period till 14.06.2018. The

learned counsel for the appellant in order to challenge the order passed under



Section 63 by the Regulatory Authority dated 04.09.2020 pressed grounds D, I,
M & P of the appeal.

Learned counsel for the appellant also submitted that respondent without having
receipt of OC/CC vide letter dated 10.03.2017 ( page 68) gave offer of possession
claiming dues followed by reminder (annexure 19, page 78) and thereafter vide
letter dated 06.11.2018 (annexure 12 page 88) threatened the appellant for taking
holding charges.

Appellant drawn our attention towards letter written by the respondent after
passing of order by the Regulatory Authority on 30.01.2019 to the Deputy
Secretary (page 117) regarding passing of the order by the Regulatory Authority
stating that he is not satisfied with the order and despite repeated requests, the
allottee did not come forward to compromise the issue and respondent also is not
in position to make compliance of the order regarding making payment on

account of recession and he will be compelled to approach appellate forum.

Learned counsel for the appellant further submitted that no appeal was filed by
the respondent. Learned counsel for the appellant vide application dated
17.01.2022 placed on record, the electrical certificate issued for transformer on
11.04.2019. Record reveals that OC was issued on 06.01.2020 (annexure 18,
page 113).

Learned counsel for the appellant submitted that in execution proceedings, the
order of the Regulatory Authority dated 30.01.2019 was to be taken on record for
compliance but the Regulatory Authority has taken on record the ‘four
certificates’ required for OC/CC without serving copy of the same to the appellant
and taking into consideration the last certificate (fire NOC dated 14.06.2018)
changed its order dated 31.01.2019 and confined the interest part till 14.06.2018.



Learned counsel for the appellant further submitted that in none of the
demand/reminder offer claimed deemed OC/CC in pursuance to Section 15 of the
‘UP Urban Planning and Development Act’, giving information to the allottees
regarding receipt of the necessary certificates from the concerned department for
issuance of OC/CC from the competent authority. Therefore, taking certificates
on record behind the back and without taking note that OC was issued on
06.01.2022, the order dated 04.09.2020 is not only perverse but also amounts to
amending the original order dated 30.01.2019 which is beyond scope and
authority of the Executing Authority.

Sri Harish Pandey, learned counsel for the respondent submitted that necessary
certificates were with the respondent for the purpose of issuance of OC/CC by
the competent authority but the competent authority issued OC on 06.01.2020.
The learned counsel for the respondent however submitted that there is no
illegality or perversity in the order dated 04.09.2020 as in the original order, no

period was indicated for grant of interest on account of delay.
Heard

Judgment reserved.

(Sanjai Khare) (D.K. Arora)

Dated: 16.02.2024
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