BENCH NO.1.

THE UTTAR PRADESH REAL ESTATE APPELLATE TRIBUNAL

AT
LUCKNOW.

Appeal No. (D) 604 OF 2022

Arun Kumar Singh Appellant.

Vs.

U.P.Real Estate Regulatory Authority ............ Respondent.

Hon’ble Mr. Justice (Dr.) D.K. Arora, Chairman.

Hon’ble Mr. Sanjai Khare, Judicial Member.

1.

Submission of learned counsel for the applicant is that the impugned order
dated 13.06.2022 was uploaded on the portal of the RERA on 14.06.2022
and communicated to the parties on 14.06.2022 through e-mail. Applicant
applied for the certified copy of the impugned order on 06.08.2022, same
was prepared on 08.08.2022 and was received by the applicant on
23.08.2023 and the applicant has filed the appeal on same day i.e.
23.08.2022.

Learned counsel for the applicant further submits that initially the applicant
No.2 fell ill and she was under treatment and during this time the appellant
No.1 also fell ill on 25.07.2022 and remained under treatment till
12.08.2022. The appellant No.2 on being recovered from her illness,
applied for certified copy of the order dated 13.06.2022 on 06.08.2023, and
received on 23.08.2023. In the meantime when applicant No.l recovered
from his illness, on 13.08.2023, contacted his counsel and requested for
filing of the appeal by sending soft copy of the order dated 13.06.2022 on
14.08.2022. On receipt of the certified copy of the impugned order, counsel
for applicant filed appeal on same day i.e. on 23.08.2022.

. Submission of the learned counsel for the applicant is that there is a delay of

13 days in filing of appeal and the same deserves to be condoned in the



interest of justice as the applicant could not take steps on account of his

llness.

4. Sri Kshemendra Shukla, learned counsel for the respondent has no objection

in condoning the delay in filing instant appeal on the grounds of illness of

the applicant.

5. We have examined the submissions of the learned counsel for the applicant

10.

with respect to the cause shown of delay of about 13 days in filing instant
appeal, which is also supported by the certificate of the medical
practitioner. We are of the considered view that cause shown by the
applicant for delay in filing of appeal is sufficient and, therefore, delay in

filing the instant appeal is hereby condoned.

Accordingly, application for condonation of delay in the instant appeal is
allowed.

Registry is directed to convert the instant appeal into regular appeal.

Heard Sri Aditya Tewari, holding brief of Sri V.K.S.Bisen, learned
counsel for the appellant and Sri Kshemendra Shukla, learned counsel

for the respondent.

Instant appeal has been filed challenging the order dated 13.06.2022,
passed in Complaint No.NCR145/12/86372/2021 (Arun Kumar Singh
and another Vs. M/s.Urban Homes Realcon Pvt.Ltd.), and seeking
further direction for refund of the amount of Rs.12,68,505/- along with
interest @ 12% per annum w.e.f. 10.10.2018 till the date of actual
payment. A direction has also sought for imposing penalty on
respondent no.2 as well as initiating proceedings for delisting of the

respondent no.2.

The examination of record reveals that the appellant has filed a
complaint on 07.01.2019 seeking relief of the refund of amount paid to
the respondent along with interest at the rate of 18% along with amount
paid by the complainant towards EMI to the bank. The said complaint
was decided by the Regulatory Authority vide order dated 30.07.2019
directing the respondent to provide physical possession after obtaining
occupation certificate by October, 2019 and pay interest as per the
Builders Buyer Agreement till 30.04.2016 and thereafter at the rate of



1.

MCLR+1% from 01.05.2016 till receipt of the occupation certificate.
The amount of PRE EMI paid by the respondent was to be adjusted in
the final payment of the allottee. A liberty was also given to the
complainant to file complaint again in case of respondent fail to provide

possession by October, 2019.

As per record, partial OC/CC was received by the respondent on
22.05.2019, offer of possession was given by the respondent to the
allottee on 27.05.2019.

12. The objections of the respondents reveals that vide letter dated

13.

14.

01.08.2019, a calculation sheet was sent to the allottee/appellant and it
appears that the allottee/appellant vide letter, dated 20.08.2019 has raised
certain issues as the letter dated 20.08.2019 is not on record, therefore,
without making any observation on the said letter we only observe that
reply of the said letter was given by the respondent vide letter dated
21.09.2019 giving reference to the letter dated 20.08.2019 of the
allottee/appellant mentioning therein with respect to receipt of OC/CC on

22.05.2019.

A demand letter dated 01.09.2019 of Rs.7,10,843/- with a request for
taking over possession after execution and registration of the sale deed
and in pursuance to the direction of RERA dated 30.07.2019 an interest
was calculated per delay possession at the rate of MCLR+1% i.e. 9.2%
amounting to Rs.63,330/-. The calculation sheet was also attached as
Annexure.1 to the said letter the delay interest which was required to be
paid by the allottee/appellant was also calculated at the rate of
MCLR+1% 1..9.2% amounting to Rs.81,753/-. The detailed calculation
sheet was attached as Annexure-2 to the letter and the adjustment of Rs.
37,193/- due towards GST with the request to the allottee to clear final
dues of Rs.6,92,073/-, the postal receipt of the dispatch in support of said

letter has also been placed on record.

The appellant despite offer of possession given by the respondent, after
making necessary adjustment in pursuance to the order of the regulatory
authority dated 30.07.2019, instead of clearing the dues and taking
further steps for conveyance deed in order to take possession, filed

second complaint for seeking refund stating therein that Promoter has not



15.

16.

17.

18.

19.

offered possession till October, 2019 in compliance of the order passed
by the Regulatory Authority, as per direction of RERA Authority fresh

complaint is being filed seeking refund of the deposited amount.

The Regulatory Authority after examining the complaint and taking into
consideration giving of offer of possession on 27.05.2019 after receipt of
the completion certificate on 22.05.2019 by the promoter, as well as
rejection of the proceeding under Section 63 of the Act on account of

continuous absence of the allottee/appellant, rejected the complaint vide

order dated 04.08.2021.

On examination of the pleadings on record, we are of the considered view
that the appellant has misquoted the fact about not offering of the
possession in compliance of the order of Regulatory Authority dated

30.07.2019.

Considering the documents on record and specially the letter dated
21.09.2019, Annexure-4 giving response to the letter of the
allottee/appellant dated 20.08.2019, wherein details of the receipt of the
occupancy certificate on 22.05.2019, offer of possession dated
27.05.2019, calculation sheet and request for taking steps for execution of
the conveyance deed vide order dated 01.08.2019, we are of the view that
second complaint concealing the facts before the Regulatory Authority

was not maintainable.

On due consideration, we do not find any illegality or perversity in the

impugned order dated 30.07.2019.

The appeal is, therefore, dismissed.

Dated: 16.01.2024
M.Singh/Irfan (Sanjai Khare (D.K. Arora)



