
1 
 

         RESERVED JUDGMENT 
         BENCH-1 

THE UTTAR PRADESH  REAL ESTATE APPELLATE TRIBUNAL, 
AT 

LUCKNOW.  

 

APPEAL NO. 232/2021 

 

Vinod Kumar.            ……………Appellant. 

      Versus 

Citizen Housing and Development Co-operative Society.…Respondent. 

     ------------- 

 

Hon’ble Mr. Justice (Dr.) D. K. Arora, Chairman. 
Hon’ble Mr. Rajiv Misra, Administrative Member. 

1.   The present appeal has been preferred by Sri Vinod Kumar (hereinafter 

referred to as the ‘appellant’) against the order dated 13.05.2019 passed 

by the Real Estate Regulatory Authority, Lucknow (hereinafter referred 

to as the ‘Regulatory Authority’) in Complaint No.7201813768 

whereby the complaint of the appellant was allowed and the respondent 

was directed to ensure refund of the deposited amount of Rs.17,35,000/- 

with interest at the rate of 3.45% (MCLR+1 -06%) from 17.11.2014 till 

the date of refund, within 45 days, instead of directing for payment of 

the interest as per agreement. 

2.  The facts of the case, in brief, as culled out from the memo of appeal, 

are that the appellant booked Plot No.2D/580 and 2D/581 on 

04.11.2014 in the respondent’s project ‘New Sun City’, Jhusi 

Allahabad.  The cost of the unit was Rs.33,60,000/-.  The appellant 

deposited booking amount of the said residential plots and paid 

installments thereof as per agreement and there was no fault on behalf 

of the appellant.  A total sum of Rs.17,35,000/- was deposited by the 

appellant with the respondent towards cost of the said plots.  An 

agreement was also executed between the appellant and the respondent 

on 17.11.2014. 

2.1  As per clause 2 of the Builder Buyer Agreement the respondent 

promised to obtain 100 acres of land within 1 ½ years and within next 
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one year allotment of plots on the site after completing all formalities 

including sanctioning of lay out from the development authority. As per 

above commitment plots were to be handed over to the allottees upto 

30.06.2017 but as per information available on UP RERA website the 

proposed date of the start of project is 24.05.2018 and proposed date of 

completion of the project is 14.02.2023.  Thus the project is late by 

about 5 years as per agreement. 

2.2  The area of the project has also been decreased to 1,01,172 sq.mt. i.e. 

10.12 acres which is roughly 10% of the promised area. 

2.3  The possession of the units was not given to the appellant.  The 

respondent offered the appellant vide letter dated 06.04.2016 that if he 

wishes he can withdraw from the project.  In the event of 

withdrawal/cancellation of booking the appellant will get back the 

money deposited by him along with fix interest as per Rules. 

2.4  Considering the black future of the project and the offer made by the 

respondent vide letter dated 06.04.2016, the appellant applied for 

cancellation of booking of residential plot nos. 2D/580 and 2D/581 and 

sought refund of money along with interest mentioned in the agreement 

on 17.11.2014. 

2.5  The respondent did not comply fully the Sale Agreement and returned 

Rs.8,85,000/- along with interest to the appellant while remaining 

amount of Rs.8,50,000/- has not been refunded to the appellant. 

2.6  The appellant vide notice dated 02.07.2018 asked the respondent to pay 

his balance amount of Rs.8,50,000/- along with interest, but the 

respondent did not pay the aforesaid amount.  

2.7  The appellant being left with no other remedy filed complaint no. 

7201813768 on 15.07.2018 before the Regulatory Authority praying to 

direct the respondent to pay the balance amount of Rs.8,50,000/- along 

with interest @ 14% upto the date of payment.  The said complaint was 

decided by the Regulatory in the manner mentioned in para 1 above. 

2.8  The respondent vide written statement before the Regulatory Authority 

on 16.10.2018 agreed to pay the balance amount of Rs.8,50,000/- along 

with interest @ 6% in six monthly installments and accordingly 6 
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months’ time was granted by the Regulatory Authority while fixing 

11.03.2019. 

2.9  The Regulatory Authority passed the impugned order on 13.05.2019 

directing the respondent to pay up to date of payment to the 

complainant interest @ 9.45% after adjusting the interest already paid 

on the total money of Rs.17,35,000/-. 

2.10  The appellant/complainant on being denied his claim of interest @ 14% 

as per clause 14 of the agreement and allowing only interest @ 9.45% 

from the respondent/builder, filed rectification application before the 

Regulatory Authority, which was dismissed in default vide order dated 

19.11.2019. 

2.11  The appellant filed restoration application on 10.01.2020 and the same 

was allowed vide order dated 02.03.2020, but thereafter original 

application was disposed of on 08.01.2021 upholding the order dated 

13.05.2019. 

2.12  The appellant preferred the instant appeal feeling aggrieved, as he will 

suffer huge financial loss on account of reduced and unjustified rate of 

interest on his hard earned money. 

3.  The appellant has challenged the impugned order dated 13.05.2019 

passed by the Regulatory Authority, on the following grounds:-- 

(i)  The order dated 13.05.2019 of the UPRERA is perverse, suffers 

from patent illegality, irrational and contrary to the material 

available on record and legal position.  

(ii)  The complainant is entitled to interest @ 14% up to date of 

payment from respondent as per agreement.  

4.  The appellant has prayed for the following reliefs:-- 

(1)  To revise the order dated 13.05.2019 passed by UPRERA at 

Lucknow in complaint case no. 7201813768.  

(2)  To order Promoter/Respondent to pay interest @ 14% upto date 

of payment. 
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5.  The respondent filed its objections to the grounds of appeal and 

submitted that the Regulatory Authority had passed an interim order 

dated 16.10.2018 directing the respondent to refund the balance amount 

along with 6% interest per annum.   In compliance of the direction of 

the Regulatory Authority the respondent has paid the balance amount 

along with 6% interest, amounting to Rs.10,73,000/- through various 

cheques. 

5.1  The appellant, in compliance of interim order dated 16.10.2018, 

received the entire balance principal amount along with 6% interest, 

hence the present appeal is not maintainable.  

5.2  The promoter is intending to develop the project but during the process 

the respondent came across the integrated township policy 2014 issued 

by U.P. Government.  On the basis of Article 3.2 of the said policy of 

2014, the promoter along with other promoters has joined together and 

got registered consortium memorandum of understanding (MOU). 

5.3  After fulfilling the eligibility criteria for making application before the 

Prayagraj Development Authority, the promoter applied for license 

during September 2016. The aforesaid application was kept undecided 

by the development authority for longer time, aggrieved by that the 

respondent moved Civil Misc. Writ Petition No. 53684 of 2017 with a 

prayer of mandamus for directing the development authority to decide 

the matter of licence expeditiously and finally on 04.05.2018 the license 

for development was released vide Licence No. 02/)C(TC-

1)/integrated/development authority/2016-17. 

5.4  Immediately after release of license by the Development Authority, the 

respondent applied for registration before UPRERA during May 2018 

and after completing the formalities the project has been registered with 

UPREERA on 24.05.2018. 

5.5 The said policy also provides milestone of development programme 

according to which three years’ time has been provided for submitting 

the D.P.R. of the project from the date of issuance of the license.  The 

respondent has submitted the D.P.R. of the project within a short period 

of 14 months.  Ultimately the D.P.R. of the project has been approved 

by the Prayagraj Development Authority on 16.03.2020. 
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5.6  After approval of D.P.R. the respondent submitted lay out plan of the 

said project which was finally approved by Prayagraj Development 

Authority on 27.02.2021. 

5.7  In view of the above, it is clear that the project in question is an 

ongoing project duly registered with UPRERA and the development 

programmes have been under progress in terms of licence and 

conditions of said policy of 2014. 

5.8  In compliance of the order of the Regulatory Authority the respondent 

is ready to pay the balance amount of interest. 

6.  The appellant has filed his reply to the objection of the respondent 

denying the averments made by the respondent in the objection and 

reiterating the averments made in the memo of appeal.  The appellant 

has further submitted that the UPRERA vide final order dated 

13.05.2019 has directed the respondent to pay interest @ 9.45% per 

annum to the appellant.  The installments were discontinued only on the 

basis of offer letter dated 06.04.2014 sent by the respondent for 

cancellation of booking and refund. 

7.  Heard Mr. Anil Kumar Misra, learned counsel for the appellant and Mr. 

Dharmraj N., learned counsel for the respondent.  

8.  On examination of the pleadings, record and submissions the factual 

position is that the appellant booked Plot No. 2D/580 and 2D/581 on 

04.11.2014 in the respondent’s project ‘New Sun City’, Allahabad.  The 

sale consideration of the unit was Rs.33,60,000/-.  An agreement dated 

17.11.2020 was executed between appellant and respondent.  The 

appellant deposited the booking amount of the said residential plots and 

paid installments thereof as per agreement.  The appellant deposited 

total amount of Rs.17,35,000/-.  As per clause 2 of the agreement the 

respondent promised to obtain 100 acres of land within 1½  years and 

within next one year allotment of plots on the site after completing all 

formalities including sanctioning of lay out plan from the development 

authority and thus, in pursuance to the said commitment the plots were 

to be handed over to the allottees upto 30.06.2017 but as per 

information available on U.P. RERA website the date of proposed start 

of the project is 24.05.2018 and proposed date of completion of the 
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project is shown as 14.02.2023 and hence the project is late by 5 years 

as per agreement. It is further stated that the area of the project has also 

been decreased to 1,01,172 sq. meters i.e. 10.12 acres which is roughly 

10% of the promised area. 

8.1  As the possession of the unit was delayed, the respondent offered the 

appellant and other allottees vide letter dated 06.04.2016 that if they 

wish they can withdraw from the project.  In the event of 

withdrawal/cancellation of booking the allottees will get back the 

money deposited by them with fixed interest as per rules. 

8.2  The appellant in pursuance to the offer of the respondent given vide 

letter dated 06.04.2016, applied for cancellation of booking of 

residential plot nos. 2DC/580 and 2D/581 and sought refund of money 

along with interest mentioned in the agreement dated 17.11.2014. 

8.3  The respondent did not comply the agreement fully and returned 

Rs.8,85,000/- along with interest to the appellant while remaining 

amount of Rs.8,50,000/- not refunded to the appellant. 

8.4  The appellant, vide notice dated 02.07.2018 asked the respondent to pay 

his balance amount of Rs.8,50,000/- along with interest and when no 

action was taken by the respondent the appellant approached the 

Regulatory Authority vide Complaint No. 7201813768 on 15.07.2018 

mentioning that in pursuance to his application dated 13.07.2017 for 

refund of money, he has received only Rs.8,85,000/- and the Promoter 

has not returned the balance amount of Rs.8,50,000/- even after expiry 

of stipulated period as per agreement and sought the relief of refund of 

Rs.8,50,000/- with interest immediately as per conditions of the 

agreement. 

8.5  The complaint of the appellant was disposed of by means of order dated 

13.05.2019 with a direction to the respondent to ensure refund of 

deposited amount of Rs.17,35,000/- with interest at the rate of 3.45% 

(MCLR+1 -06%) from 17.11.2014 till the date of refund, within 45 

days.  The appellant challenged the impugned order of the Regulatory 

Authority on various grounds with a prayer to revise the order dated 

13.05.2019 passed by UPRERA in Complaint Case No. 7201813768 
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and direct the respondent to pay interest @ 14% upto the date of 

payment.  

8.6  The respondent filed objection to the grounds of appeal and also stated 

that in pursuance to the interim order of the Regulatory Authority dated 

16.10.2018 the respondent has paid the balance amount along with 6% 

interest, amounting to Rs.10,73,000/- through various cheques.  The 

reasons for delay have also been explained and the respondent further 

assured that it is ready to pay the balance amount of interest.  

9.  During the course of hearing on 04.01.2022 learned counsel for the 

appellant pressed that the appellant is aggrieved with the order of 

RERA on account of not granting rate of interest on the refund of the 

amount as per the agreement.  Learned counsel for the respondent 

emphasized that the agreement cannot be looked into as the appellant 

was defaulter and as per the provisions of clause 4.1 of the agreement, 

on account of default on the part of the allottee the agreement ceases to 

exist but since the order of RERA has not been challenged, therefore, 

the respondent has paid the entire amount with interest in compliance of 

the impugned order.  Learned counsel for the respondent further 

submitted that under the provisions of Section 18 of the Act 2016 the 

rate of interest is to be granted for the delay in possession or in case of 

refund, only as prescribed under the provisions of the Act and Rules.  

Therefore, the present appeal being misconceived deserves to be 

dismissed.  

10.  Before we proceed to examine the grievance of the appellant and 

correctness of the impugned order of the Regulatory Authority dated 

13.05.2019 we deem it proper to extract the relevant provisions of the 

agreement executed between the appellant and the respondent which are 

as under:-- 

     vuqcU/k&i= 

flVhtu gkmflax ,.M Msoyfiax lgdkjh vkokl lfefr fy0 iath;u la0 
3163@2003 }kjk lfpo Jh fu’khFk oekZ iq= Lo0 :i ukjk;.k oekZ fuoklh 1 ,e0th0 
ekxZ flfoy ykbUl bykgkcknA        
        &&&&&& izFke i{k 
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Jh fouksn dqekj iq= Lo0 ft;kjke iVsy fuoklh 263,@5ch] d`".k fcgkj 
dkyksuh] lqyse ljk; bykgkcknA       
         &&&&&& f}rh; i{k 

1&--------------------------- 

2&---------------------------- 

3&----------------------------- 

4& ;g fd ;g Hkw[k.M] izLrkfor U;w lu flVh ;kstuk ds vUrxZr ftldh Hkqxrku 
gsrq iw.kkZof/k 48 ekg gS] f}rh; i{k dks fuEu izfrcU/kksa ,oa 'krksZa ds v/khu izFke 
i{k vuqcfU/kr fd;k tk jgk gSA 

¼d½ ;g fd vkt ds iwoZ f}rh; i{k us lfefr esa :i;s 4]40]000@&:0 ¼pkj yk[k 
pkyhl gtkj ek=½ bl izdkj izkIr fd;k fd eqcfyx :0 1]00]000@& }kjk psd 
la0 142075 fnukafdr 04-11-14 o eqcfyx :01]50]000@& psd la0 142076 
fnukafdr 04-11-14 tks fd iatkc us”kuy cSad esa ns; gS o eqcfyx :0 
1]90]000@& }kjk vkj0Vh0th0,l0 ds ek/;e ls lh/ks lhfefr ds [kkrs esa tek 
fd;k fnukad 05-11-14 dks izkIr dj fy;k gSS tks muds }kjk fy;s x;s U;w lu 
flVh ;kstuk ds vUrxZr lsDVj 2Mh Hkw[k.M la[;k 580 ds foØ; ewY; :0 
17]60]000@& esa lek;ksftr gqvk gSA f}rh; i{k }kjk ekpZ 2015 ls izfrekg 
vfxze ds :i esa :0 27]500@& dh nj ls vMrkyhl ekg rd tek djuk 
vfuok;Z gS foyEc dh fLFkfr esa 12 izfr’kr C;kt lfgr Hkqxrku djuk vfuok;Z 
gksxk rFkk vkt dh frfFk ls 4 o"kZ ds Hkhrj lEiw.kZ cdk;k :0 13]20]000@&tek 
djds vius O;; ls jftLVªh@cSukek djok ysxsaA le; ls Hkqxrku u djus vFkok 
fdlh psd dk Hkqxrkju cSad }kjk u gksus ij ;g vuqcU/k Lor% fujLr ekuk 
tk;sxkA 

5& ;fn f}rh; i{k pkgs rks bl ;kstuk dh fu/kkZfjr iw.kkZo/kh 48 ekg ds iwoZ ijUrq 
24 ekg ds i'pkr lEiw.kZ /kujkf’k tek djds fu/kkZfjr vof/k ds iwoZ jftLVªh 
djok dj dCtk ysdj Hkou fuek.kZ djk ldrs gSaA 

6&------------------------------ 

7&------------------------------- 

8&------------------------------- 

9&-------------------------------- 

10&------------------------------ 

11&------------------------------- 

12&------------------------------- 

13&-------------------------------- 

14& fdUgha ifjfLFkfr esa ;fn lnL; }kjk /ku okilh dh ekWx dh tkrh gS rks ykd bu 
ihfj;M 2 o"kZ ds ckn /kuokilh fuEu izdkj dh tk;sxhA ;fn ;g vof/k 2 o"kZ ls 
de gksxh rks 12 izfr’kr 2 o"kZ] ls 3 o"kZ esa 13 izfr’kr] 3 ls 4 o"kZ esa 14 izfr’kr 
okf"kZd C;kt ykHk ds lkFk okilh dh tk;sxhA 

15&---------------------------- 
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 ¼fu’khFk oekZ½       ¼Jh fouksn dqekj½ 
    Lfpo       iq= Lo0 ft;kjke 
iVsy 
flVhtu gkmflax ,.M Msoyfiax     fuoklh 263, @ 5ch] 
d`".k fcgkj 
lgdkjh vkokl lfefr fy0] bykgkckn   dkyksuh] lqyse ljk;] bykgkckn 
A 

fnukad& 17 uoEcj] 2014  

 

11.  Taking into consideration the pleadings on record and submissions of 

learned counsel for the parties we deem it proper to frame the following 

issues:-- 

(1)   Whether the respondent failed to provide possession of the 

plots booked by the appellant in terms of the agreement? 

(2)    Whether the allottee is bound to make payment of the 

installments without there being any development or 

achieving milestone of the project by the promoter and if any 

allottee stops payment of the installments, he will fall in the 

category of defaulter? 

(3)    Whether rate of interest ought to be as per the specific 

provision of Clause 14 of the agreement on seeking refund 

after expiry of lock in period of 3 to 4 years? 

(4) Whether the appellant was justified in seeking refund of his 

deposited amount on account of delay in handing over 

possession of the booked plots in pursuance of the offer of 

respondent vide letter dated 06.04.2016? 

12.  Issue no. (1) requires us to examine as to  whether the respondent failed 

to provide possession of the plots booked by the appellant in terms of 

the agreement. Executed between the appellant and the respondent. 

12.1  Clause 2 of the agreement provides that the respondent with the 

financial support of the members is proposed to acquire 100 acres of 

land for the project in question within 1 ½ years and thereafter within 

next one year allotment of plots on the site after completing all 

formalities including sanctioning of lay out from the development 

authority and the development work will be completed within 4 to 5 
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years.  Clause 4 of the agreement further provides that for the proposed 

New Sun City Scheme the period of payment is 48 months and taking 

into consideration the amount deposited by the appellant the appellant 

was required to make a payment of Rs.27,500/- for 48 months starting 

from March 2015.  Vide clause 5 an option was given to the allottees to 

get the registration within 24 months after depositing the entire amount  

and take possession after execution of conveyance deed instead of 

making payment in 48 months. 

12.2  As per submission of the respondent in its response to the grounds of 

appeal that it intended to develop the project but during the process the 

respondent came across the integrated township policy 2014 issued by 

the State Government and as per Article 3.2 of the said policy the 

promoter along with other promoters has joined together and got 

registered consortium memorandum of understanding (MOU).  After 

fulfilling the eligibility criteria for making application before the 

Prayagraj Development Authority, the respondent applied for license du 

ring September 2016.  The said application was kept undecided by the 

development authority for longer time. The license was issued to the 

respondent on 04.05.2018 vide licence no. 02/C(TC-

1)/integrated/development authority/ 2016-17.   The respondent 

immediately thereafter applied for registration before UPRERA during 

May 2018 and after completing the formalities the project has been 

registered with UPRERA on 24.05.2018. 

12.3  The said policy also provides milestone of development programme 

according to which three years’ time has been provided for submitting 

the D.P.R. of the project from the date of issuance of the licence.  The 

respondent has submitted the D.P.R. of the project within a short period 

of 14 months.  Ultimately the D.P.R. of the project has been approved 

by the Prayagraj Development Authority on 16.03.2020.  After 

approval of D.P.R. the respondent submitted lay out plan of the said 

project which was finally approved by Prayagraj Development 

Authority on 27.092.2021.  The respondent emphasized that the project 

in question is an ‘outgoing project’ duly registered with UPRERA and 

the development programmes have been under progress with the terms 

of licence and conditions of said policy of 2014. 
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12.4  On examining the entire pleading of the respondent we can safely 

observe that the respondent failed to deliver the possession of the plots 

as per agreement as well as take steps for development of the scheme 

and transformed the project/scheme in question into integrated 

township in pursuance to the policy of the State Government. The 

respondent is yet to take various steps for execution/completion of the 

project.  Issue no. (1) is decided accordingly.  

13.  Vide Issue no. (2) the Tribunal is required to examine as to whether the 

allottee is bound to make payment of the installments without there 

being any development or achieving milestone of the project by the 

promoter and if any allottee stops payment of the installments, he will 

fall in the category of defaulter. 

13.1  In order to examine the issue it would be necessary to examine the 

scheme of the Act 2016 relating to functions and duties of the promoter 

as well as right and duties of the allottees.  The entire Act is divided 

into 10 chapters. 

13.2  Chapter II deals with registration of real estate project and registration 

of real estate agents.  A reading of the provisions of Chapter-II 

demonstrates how a promoter is expected to commence/register a 

project after having title, sanctioned plan, permissions and source of 

funding etc.  Chapter III spells out the functions and duties of promoter 

and the consequences if the promoter fails to fulfill those obligations.    

13.3  Section 11 mandates the promoter to make available to the allottee 

information such as (i) sanctioned plans, layout plans along with 

specifications approved by the competent authority by display at the 

site or as specified by the authority; (ii) the stage wise time schedule of 

completion of the project including the provisions for civic 

infrastructure.   

13.4  Section 12 emphasizes obligation on the promoter regarding veracity of 

the advertisement or prospectus and provides that where any person 

makes an advance or a deposit on the basis of the information contained 

in the notice, advertisement or prospectus, or on the basis of any model 

apartment, plot or building , as the case may be, and sustains any loss or 

damage by reason of any incorrect, false statement included therein, he 
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shall be compensated by the promoter in the manner as provided under 

the Act.   

13.5  Section 13 relates to “no deposit of advance to be taken by promoter 

without first entering into agreement for sale”.  The promoter shall not 

accept a sum more than 10% of the cost of the apartment, plot or 

building, as an advance payment or an application fee from a person 

without entering into a written agreement for sale, as per law in force.   

13.6  Section 14 mandates the promoter for adherence to sanctioned plans 

and project specifications and also bars a promoter from any additions 

and alterations in the sanctioned plans, layout plans and specifications 

and the nature of fixtures, fittings and amenities described therein in 

respect of the apartment, plot or building, as the case may be, which are 

agreed to be taken, without the previous written consent of at least 2/3rd 

allottees. 

13.7  Chapter IV deals with rights and duties of allottees.  Section 18 deals 

with the return of amount and compensation.  If the promoter fails to 

complete or is unable to give possession of an apartment, plot or 

building in accordance with the terms of the agreement for sale or duly 

completed by the date specified therein or due to discontinuance of his 

business as a developer on account of suspension or revocation of the 

registration under the Act or for any other reason, he shall be liable on 

demand of the allottees, in case the allottee wishes to withdraw from the 

project, to return the amount received by him in respect of that 

apartment, plot or building, with interest including compensation in the 

manner as provided under the Act.  Where an allottee does not intend to 

withdraw from the  project, he shall be paid, by the promoter, interest 

for every month of delay, till the handing over of the possession, at such 

rate as may be prescribed.   This section further provides that the 

promoter shall compensate the allottees in case of any loss caused to 

him due to defective title of the land on which the project is being 

developed or has been developed, in the manner as provided under the 

Act and claim for compensation shall not be barred by limitation 

provided under any law for the time being in force.  In case the 

promoter fails to discharge any other obligations imposed on him under 
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the Act or in accordance with the terms and conditions of the agreement 

for sale, he shall be liable to pay such compensation to the allottees in 

the manner as provided under the Act. 

13.8  Section 19 of the Act provides that the allottee shall be entitled to 

obtain the information relating to sanctioned plans, layout plans along 

with specifications, approved by the competent authority and such other 

information as provided under the Act, Rules and Regulations made 

thereunder or the agreement for sale signed with the promoter.  The 

allottee shall also be entitled to know stage-wise time schedule of 

completion of the project including other amenities and services as 

agreed to between the promoter and the allottee in accordance with 

terms and conditions of the agreement for sale.  The allottee shall be 

entitled to claim the possession of apartment, plot or building.  The 

allottee shall be entitled to claim refund of amount paid along with 

interest at such rate as  may be prescribed and compensation as 

provided under the Act from the promoter, if the promoter fails to 

comply or is unable to give possession of the apartment, plot or 

building in accordance with the terms of agreement for sale or due to 

discontinuance of his business as a developer on account of suspension 

or revocation of registration under the provisions of the Act.  The 

allottee shall be entitled to have necessary documents and plans after 

handing over the physical possession of the apartment or plot or 

building by the promoter. 

13.9  On deeply examining the provisions of Chapters II, III and IV it is 

evident that the allottee is entitled to know the time period at the time of 

booking/issuance of allotment letter, sanctioned plans, layout plans 

along with specifications approved by the competent authority and such 

other information as provided under the Act, Rules and Regulations 

made thereunder or the agreement for sale signed with the promoter, 

like water supply, electricity and obtaining of OC or CC or both..  The 

allottee is also entitled to know stage-wise time schedule of completion 

of the project including other amenities and services as agreed to 

between the promoter and the allottee in accordance with terms and 

conditions of the agreement for sale.  The allottee is also entitled to 

claim the possession of apartment, plot or building.  The allottee shall 
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be entitled to claim refund of amount paid along with interest at such 

rate as may be prescribed and compensation as provided under the Act 

from the promoter, if the promoter fails to comply or is unable to give 

possession of the apartment, plot or building in accordance with the 

terms of agreement for sale or due to discontinuance of his business as a 

developer on account of suspension or revocation of registration under 

the provisions of the Act.  The allottee is also entitled to have necessary 

documents and plans after handing over the physical possession of the 

apartment or plot or building by the promoter.  For the purpose of 

registration of project the promoter is also required under Section 

4(l)(D)l to submit a declaration supported by an affidavit to the effect 

that seventy percent of the amounts realized for the real estate project 

from the allottees, from time to time, shall be deposited in a separate 

account to be maintained in a scheduled bank to cover the cost of 

construction and the land cost and shall be used only for that purpose 

provided that the promoter shall withdraw the amounts from the 

separate account , to cover the cost of the project, in proportion to the 

percentage of completion of the project and the promoter shall get his 

accounts audited within six months after the end of every financial year 

by a chartered accountant in practice. 

13.10  If any promoter is not informing the progress of the project to its 

allottees and the withdrawal from the separate account proportionate to 

the percentage of completion of the project then an allottee can always 

stop payment to the promoter till the milestones disclosed by the 

promoter have not been achieved and he cannot be said to be a defaulter 

in such situation.   Similar issue was examined by NCDRC in CC 

189/2017 (Pradeep Kumar Gupta Vs. Irio Grace Realtech Pvt. Ltd.).  

The relevant portion of the judgment is being reproduced as under:-- 

  “In my opinion, since the Ops were already in default as far as 

the offer of possession was concerned, when the 5th, 6th, 7th 

and 8th installments were demanded, the complainants were 

under no  obligation to pay the said installments.  As far as 

the default in payment of the 4th installment by the 

complainants in CC No. 1999/2016 & CC No. 2000/2016 is 

concerned, it would be seen that the said installment was  



15 
 

raised at the stage of casting of roof slab of the lower 

basement.  The demand was raised about two weeks before 

the last date for offering possession of the flats to the said 

complainants.  Since the construction was still at the stage 

of casting roof slab of the lower basement at that time, the 

complainants knew that even if they pay the 4th installment, 

it was impossible for the Ops to deliver possession of the 

apartments to them by the last date stipulated in this regard 

i.e. 23.01.2017 or within six  months thereafter, to them.  

When a flat buyer who is saddled with a demand applicable 

at the stage when the construction is at a very initial stage 

and the demand is raised just two weeks before the last date 

for offer of possession, he is not expected to sink more 

money with the builder despite knowing that the builder will 

not be able to honour his contractual obligation even if the 

benefit of grace period of six months which was otherwise 

available only in case of unforeseen circumstances, is given 

to him.  Therefore, even the complainants I n CC 

No.1999/2016 and CC No.2000/2016 cannot be said to be 

defaulters, in the sense that they would lose their legal right 

to claim refund of the amount paid by them and the 

compensation for the defect/deficiencies on the part of the 

builder in rendering services to them.” 

13.11  On the basis of the aforesaid analysis we are of the considered view that 

an allottee cannot be said to be a defaulter if he stops making payment 

of installments if the promoter fails to achieve the target/milestone 

disclosed/declared in the advertisement, allotment letter or agreement.  

Issue no (2) is decided accordingly.  

14.  Issue no. (3) requires us to examine as to whether rate of interest ought 

to be as per the specific provision of Clause 14 of the agreement on 

seeking refund after expiry of lock in period of 3 to 4 years? 

14.1  The appellant and the respondent entered into an agreement for plot 

nos. 2D/580 and 2D/581 in the respondent’s project ‘New Sun City’ 

Allahabad for a consideration of Rs.33,60,000/- and total amount of 
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Rs.17,35,000/- was deposited by the appellant.  As per clause 2 of the 

agreement the respondent, with the financial aid of its members was 

proposing to acquire 100 acres of land within 1½ years and thereafter 

within next one year allotment of plots on site after completing all 

formalities including sanctioning of layout from the development 

authority and further to execute the development work within 4 to 5 

years. 

14.2  Clause 4 of the agreement provides 48 months for making final 

payment and after mentioning various amounts paid by the appellant 

the liability of the appellant was for payment of Rs.27,500/- for 48 

months commencing from March 2015 and from the date of execution 

of the agreement the appellant was required to deposit an amount of 

Rs.13,20,000/- and get the conveyance deed executed within 4 years.  

An option was also given to the allottee/appellant to get the conveyance 

deed executed by depositing the entire amount in 24 months instead of 

48 months. 

14.3  Clause 14 of the agreement provides that due to any reason, if any 

member wants his money back then after expiry of lock in period the 

money will be refunded with 12% interest if the said period is less than 

2 years, 13% interest between 2 to 3 years and 14% interest between 3 

to 4 years per annum.   

14.4  The respondent on account of difficulty in executing the project gave 

offer to the appellant vide letter dated  06.04.2016 for seeking refund 

and in pursuance to the same the appellant exercised the option vide 

letter dated 13.07.2017 and sought refund of the money along with the 

interest mentioned in the agreement.  The respondent initially refunded 

the amount of Rs.8,85,000/- along with 6% interest and the remaining 

amount of Rs.8,50,000/- along with 6% interest was refunded by the 

respondent in pursuance to the interim order dated 16.10.2018 passed 

by the Regulatory Authority. 

14.5  The Regulatory Authority by means of impugned order took into 

consideration the provisions of Rule 9(ii) of the U.P. Real Estate 

(Regulation & Development) (Agreement for Sale/Lease) Rules 2018 

(hereinafter referred to as ‘the Rules 2018) and opined that interest at 



17 
 

the rate of MCLR+1% will be reasonable along with refund of 

deposited amount and directed accordingly. 

14.6  The appellant in his complaint before the Regulatory Authority sought 

relief seeking direction against the promoter to return the balance 

amount of Rs.8,50,000/- and the Regulatory Authority, though 

discussed the provisions of the agreement, specially clause 14, in its 

order but did not give any finding.  Taking light from the provisions of 

Rules 2018 in our view the grant of interest for delay is justified when 

in the agreement the promoter takes high percentage of interest for 

default on the part of the allottee in making payments and gives very 

low amount in case of its default in completion of the project and 

handing over of the possession as per the terms of the agreement. 

14.7  We are of the considered view that the rate of interest has been defined 

in clause 14 of the agreement for seeking refund after different lock in 

periods starting from two years to four years.  This clause is required to 

be taken into consideration while examining the rate of interest. The 

option of seeking refund as per clause 14 of agreement after lock in 

period of two years or more read with further option given by the 

respondent vide letter dated 06.04.2016, provides that the amount will 

be returned along with fixed rate of interest as per rules.  The Act 2016 

talks about the provisions of the agreement.  Thus the rate of interest is 

required to be calculated on the basis of clause 14 of the agreement.  

Issue no. (3) is decided accordingly.  

15.   At the time of hearing on 04.01.2022 the only grievance raised by the 

appellant was regarding non-grant of rate of interest on the amount of 

refund as per agreement.  On examination of the pleadings, record and 

submissions of learned counsel for the parties we are of the considered 

view that the appellant is entitled for interest on seeking refund as per 

the provisions of clause 14 of the agreement dated 17.11.2014 executed 

between the appellant and the respondent.  The respondent has already 

refunded the amount deposited by the appellant, therefore, while 

allowing the present appeal we modify the order of the Regulatory 

Authority dated 13.05.2019 passed in Complaint No. 7201813768 as 

follows:-- 
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  “The respondent is directed to calculate the interest on the basis of 

Clause 14 of the agreement dated 17.11.2014 and after deducting the 

interest already paid the rest of the amount of interest will be paid by 

the respondent to the appellant within 45 days from the date of receipt 

of this order failing which the appellant will be free to approach the 

Regulatory Authority for execution of this order.” 

16.  No order as to costs. 

 

Dated:  March 23, 2022 
Shakir         (Rajiv Misra)                             (D. K. Arora) 
 

 

 

 


