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1. Present bunch of appeals Nos. 633/2023, 634/2023 and 635/2023 have been filed 

by appellant/allottee assailing the composite order of Regulatory Authority, 

Gautam Buddha Nagar, dated 01.08.2023 passed in Complaint no. 

NCR144/11/64595/2020, NCR144/11/64602/2020 and NCR144/11/64585/2020, 

by which Ld. Regulatory Authority dismissed the complaints for refund of 

deposited amount with interest. 

2. The batch of appeals are similar and raise common questions of law, accordingly, 

are being heard and decided together on the consent of respective parties. 

 
3. For the sake of convenience, the facts of Appeal No. 633/2023 (Dr. Ratnakar 

Gedam Vs. Devika Gold Homz Pvt. Ltd.) is being referred to.  

 
4. The brief facts of the matter giving rise to the instant appeal are as under: -  

 



4.1 The appellant has booked apartment/flat DG4-308 on 01.06.2013 in project 

Devika Gold Homz, Sector-1, Greater Noida West, Gautam Buddh Nagar, U.P., 

project was launched on 07.12.2010 by respondent and according to terms and 

conditions of the allotment letter, the Flat/Unit No. - DG4-308 was allotted 

having super area of 997 square feet, at basic sale price Rs. 31,70,480/-.  

 
4.2 The payment made by appellant for flat DG4-308 on the day of booking 

04.06.2013 was Rs.14,70,792/-. Further on 08.07.2015 Rs. 61,914/-. Total 

amount paid to respondent Rs. 15,32,706/- by appellant which appellant has 

sought as refund.  

 
4.3 Flat No. DG4-308 was booked under the Time Linked payment plan of 45:55 (i.e. 

45% at the time of booking and balance 55% on legally valid offer of possession). 

The cost of flat was to be financed as Rs. 14,70,792/- while booking and Rs. 

16,37,774/- on valid offer of possession. 

 
4.4 Allotment letter signed between allottee and respondent promoter on 13.06.2013 

and appellant agreed with terms and conditions including basic sales price, super 

area sold, possession within 36 months etc. Needless to state, there were few 

substantial and procedural clauses too, such as “provisional and final”, 

arbitration, etc.  

 
4.5 No separate Buyer and Builder Agreement has been executed between respondent 

and appellant, except allotment letter, for the reasons best known to opposite 

party. 

 
4.6 Allotment letter was signed between the respondent-company and appellant on 

date of booking of the apartment, it has been promised by respondent-company 

that they will handover the possession within 30+6 months as per clause 9 of the 

allotment letter. 



4.7 The last payment was deposited by appellant on 08.07.2015, and after that 

appellant stopped payment because opposite party was not able to carry out 

construction work of the aforesaid project, in which the appellant booked his 

aforesaid unit. Opposite party never asked to appellant to execute the Builder 

Buyer Agreement due to reason of delay and to avoid their liability. 

 
4.8 The respondent-company failed to complete the project within due time i.e. 

within 30+6 months of allotment letter, which expired on 13.06.2016. 

 
4.9 Opposite party in violation of Section 13 of Real Estate (Regulation and 

Development) Act, 2016, received excess amount from the appellant, in the name 

of their terms and conditions which were unilateral and unreasonable. 

 
4.10 The respondent were unable to complete the construction work of project up to 

2016. They were unable to provide any assurance/commitment to appellant 

regarding the completion of booked flat/unit. 

 
4.11 Completion Certificate (CC) has not been obtained by the respondent-builder. 

Further, respondent-builder has not yet executed a registered conveyance deed 

for any of the allottee though OC was obtained in December, 2020.  

 
4.12 Under such circumstances, Appellant filed a complaint for compensation under 

different heads on 10.09.2019 before Adjudicating Officer RERA, Gautam 

Buddha Nagar, U.P. bearing complaint No. ADJ/NCR144/09/1150/2019, titled 

as Dr. Ratnakar Gedam Vs. Devika Gold Homz Pvt. Ltd. 

 
4.13 The complaint for compensation of the appellant was accepted for compensation 

under different heads by the Adjudicating Officer vide order dated 19.11.2019 

regarding flat DG4-308. 

 



4.14 After the order of Adjudicating Officer, U.P. RERA, Gautam Buddh Nagar dated 

19.11.2019, respondent assured to appellant that they will certainly hand over the 

possession of flat/unit within 4 months, but again respondent failed to provide the 

possession of flat/unit to appellant after expiry of said 4 months.  

 
4.15 On account of non-compliance of the order passed by the Adjudicating Officer, 

dated 19/11/2019, the execution proceedings were started against the respondent 

and recovery certificate was issued on 16/10/2020 against the respondent for 

recovery of compensation vide RC No.- 968/UPRERA/RO/recovery/2020-21 

dated 16/10/2020. 

 
4.16 Appellant had waited for all time schedule given by respondent but respondent-

company has shown no urgency and sensitivity to deliver possession of 

apartment. 

 
4.17 On initiation of recovery proceedings of compensation for the compliance of 

order passed by Adjudicating Officer, the respondent devised a settlement dated 

17.10.2020 to stall the recovery proceedings and respondent again made 

commitment to appellant that they will handover the possession of the flat/unit in 

question within 2 weeks.  

 
4.18 It is submitted that settlement was obtained by coercion, fraud, misrepresentation 

of facts of super area, cost of flats, prices, GST on sale of non-existent areas, 

undue influence, and threat of losing both money paid and apartment. Hon'ble 

UP- REAT vide its common judgment Order dated 05/05/2023 has set aside 

Settlement Deed dated 17.10.2020. 

 
4.19 The unjust and illegal additional liability of Rest, 17 lakhs was imposed on 

appellant after neutralizing the amount of Recovery Certificate of Compensation 

of Delayed Possession for all three flats booked by appellant (GD7-12D, DG3-



606, DG4-308; (having super area 1652, 876, 992 Sq. Ft. respectively). Appellant 

then not only protested but decided to exit, because Appellant is not bound to pay 

unjust and illegal demand which is contrary to the terms and conditions of 

Allotment Letter. 

 
4.20 Due to adamant stand, threatening and fraud playing attitude of Respondent, 

Appellant filed Complaint No. NCR144/11/64602/2020, on 04/11/2020, before 

U.P. Real Estate Authority, Gautam Buddha Nagar, for refund of deposited 

amount and interest. This is only the legal recourse which appellant can resort to 

protect his interest. 

 
4.21 Chronologically, complaint for refund and interest was filed before Authority on 

04.11.2020 because after the order of learned Adjudicating Officer, dated 

19.11.2019 in the matter of ADJ/NCR144/09/1150/2019. (Recovery Notice dated 

16.10.2020), Respondent-promoter failed to settle accounts in accordance with 

terms of Allotment Letter. The respondent promoter breached the terms of 

Allotment Letter by seeking new inflated demand vide its letter dated 20.08.2020. 

 
4.22 The complaint for refund & delay interest of appellant has been rejected, along 

with two other complaints, by composite order dated 01.01.2021 on the basis of 

settlement dated 17.10.2020 and said settlement was directed to be treated as part 

of the order dated 01.01.2021, which was in no way related to complaint of refund 

with interest. 

 
4.23 The appellant filed an appeal against order dated 01/01/2021 before Hon'ble 

REAT Lucknow, the Appeal No.-207/2021, titled as RATNAKAR GEDAM -

VS-DEVIKA GOLD HOMZ. 

 
4.24 Aforesaid appeal was allowed by this Hon'ble Real Estate Appellate Tribunal vide 

order dated 05.05.2023.  



4.25 Against the order dated 05.05.2023 of this Hon’ble Real Estate Appellate 

Tribunal, respondent filed an appeal before Hon’ble High Court, Lucknow Bench 

which was also dismissed by Hon’ble High Court by order dated 28.07.2023.  

 
4.26 The learned U.P. Real Estate Regulatory Authority, as per direction of remand 

order dated 05.05.2023 of Hon’ble R.E.A.T., Lucknow, heard the complaint No. 

NCR144/11/64602/2020, and passed impugned order dated 01.08.2023 by 

rejecting the claim of appellant for refund and interest, which is under challenge 

in the present appeal.  

 
4.27 Order dated 01.08.2023 passed by the learned U.P. Real Estate Regulatory 

Authority is perverse, suffers from patent illegality, irrational and contrary to the 

material available on record and provision of the Real Estate (Regulation and 

Development) Act, 2016. 

 
4.28 That, by means of this appeal before this Hon'ble R.E.A.T., Lucknow, Appellant 

seeks to protect his unqualified right of refund of deposited amount with interest 

from the respondent promoter, as appellant is no more interested to continue with 

the project of respondent-company as provided under Section 10(1)(a) of Real 

Estate (Regulation and Development) Act, 2016. 

 
4.29 The appellant is humbly seeking refund of Rs.15,32,706/- with interest thereupon, 

paid to the respondent-company to buy a flat No. DG4-308 with super area 997 

sq. ft. in the residential group housing project with name and style as Device Gold 

Homz located at GH-6C, Sector-01, Greater Noida, Gautam Buddh Nagar, Uttar 

Pradesh. Respondent failed to give de-facto and de-jure possession of apartment 

within 30+6 months from the date of allotment of apartment dated 13.06.2013.  

 
4.30 To annul compensation respondent-company raised prices, cost, super area and 

charges etc. On August 20.10.2020, in breach of terms and conditions of 



allotment letter, the respondent sent to appellant a new demand letter which raised 

unilaterally 5% super area of flat, which actually does not exist in the flat, raised 

cost of flat, possession charges at the rate of Rs. 395.46 per sq.ft on 105% super 

area etc., which made settlement in breach of allotment letter.  

 
4.31 Basis the increment in area or cost was never explained to the appellant. 

 
4.32 Section 18(1) of Real Estate (Regulation and Development) Act, 2016 mandates 

that respondent promoter either gave possession in 36 months in accordance with 

the terms and conditions of the allotment letter or return deposited money with 

interest, paid by the appellant. 

 
4.33 The terms and condition of allotment letter includes settlement of accounts as per 

original area, cost, prices etc. without using of “substantial and procedural unfair 

clauses”, which are null and void in the law of contract. 

 
4.34 The respondent was adamant and insisted to include unfair clauses to increase 

cost on the basis of non-existent area on which even GST is proposed to be 

charged that is the basis of settlement deed. Appellant has already let known the 

respondent that appellant does not have financial capability to pay the increased 

demand. This was the main cause of dispute. Under these compelling 

circumstances, appellant submitted complaint No. NCR144/11/64602/2020, on 

04.11.2020, for refund of deposited money with interest, before U.P. RERA, 

Gautam Buddha Nagar. 

 
4.35 If total sum of compensation for delayed possession has been adjusted against 

money to be paid on the modified offer of the possession, Appellant has not to 

pay any amount to respondent. Disputed settlement deed dated 17.10.2020 is to 

justify the breach of terms and conditions of allotment letter. Appellant submitted 



complaint for refund of money, but respondent misguided the Authority on the 

basis of settlement. 

 
4.36 Settlement Deed dated 17.10.2020 was not out of free will but was marred by 

coercion, fraud, undue influence and misrepresentation. Appellant made self-

declaration of withdrawal of consent to Settlement Deed on 14.01.2021 and 

communicated to respondent promoter by email. 

 
4.37 Order dated 01.08.2023 passed by learned Member, U.P. RERA states that offer 

of possession was sent on 20.12.2020, after obtaining OC on 17.12.2020 which 

is factually incorrect. Appellant (allottee) did not receive any such offer of 

possession from respondent. 

 
4.38 No settlement/compromise deed submitted before Adjudication Officer, U.P. 

RERA, as observed by learned Authority in its order dated 01.08.2023. 

 
4.39 The appellant filed complaint No. NCR144/11/64602/2020 on 04.11.2020 for 

refund with interest. During the entire proceeding of complaint for refund, issue 

of offer of possession was never raised by respondent, therefore claim of making 

offer of possession by respondent cannot be accepted, also respondent never 

produced any evidence in this regard before learned Member, U.P. RERA. 

 
4.40 It is itself evident that respondent/promoter failed to complete project as 

mandated under Section 18(1) and also failed to handover possession as per terms 

of allotment letter till 19.11.2019 when order passed by Adjudicating Officer, or 

up to 16.10.2020 when RC was issued, or up to 04.11.2020 when complaint for 

refund was filed with U.P. RERA.  

 
4.41 The respondent asserts that OC by Greater Noida Industrial Development 

Authority obtained on 17.12.2020, but this fact never communicated to appellant. 

The copy of OC or CC was never shared by respondent to appellant as per Section 



11(4)(b) of the Real Estate (Regulation and Development) Act, 2016. It is also 

apparent that Occupancy Certificate was obtained about 45 days after refund 

complaint was filed with U.P. RERA. 

 
4.42 Offer of physical possession by respondent/builder without first obtaining of 

OC/CC from competent authority is illegal and violation of Section 11(4)(c), 

17(1), 18(1) of Real Estate (Regulation and Development) Act, 2016, which 

attract penalty under Section 69 of RERA as company directors will be deemed 

to be guilty of the offence and shall be liable to be proceeded against and punished 

accordingly. 

 
4.43 Since the last date stipulated for construction had expired about 3 years before 

the occupancy certificate was obtained, the respondent could not be compelled 

appellant/allottee to take possession at such a belated stage. 

 
4.44 In Fortune Infrastructure & Anr. v. Trevor Delia & Ors., Hon’ble Court held that 

a person cannot be made to wait indefinitely for possession of the flat allotted to 

him, and is entitled to seek refund of the amount paid by him alongwith 

compensation. 

 
4.45 Builder has been hatching conspiracy to defraud and to deny appellant both 

refund and possession of flats by numerous illegal methods, such as the forcing 

to enter illegal settlement deed, keeping refund matter in abeyance indefinitely.  

 
4.46 The appellant had to pay only about Rs. 16,99,668/- on legal offer of possession 

had accounts settled in accordance with allotment letter but respondent illegally 

demanded Rs. 26,01,363/- by increasing the 5% super area (i.e. 49 Sq. Ft.) and 

several charges calculated per sq. ft. on this increased super area. There is no 

reason for appellant to agree to such illegal demands. 

 



4.47 The appellant always requested to respondent to make legally valid offer of 

possession i.e. based on area booked, cost of flat and date of delivery, during the 

pendency of previous appeal 207/2021 before U.P. REAT which was finally 

decided on 05.05.2023. 

 
4.48 The respondent/builder is harassing the appellant by neither giving possession as 

per terms of allotment letter nor giving refund as per law mandated.  

 
4.49 Earlier, the appellant opted to exercise his right to seek possession under Section 

19(4) and Section 19(10) of Real Estate (Regulation and Development) Act, 

2016. While Section 19(4) confers entitlement to claim the refund of amount paid 

alongwith interest if the promoter fails to comply or is unable to give possession 

of the apartment, plot or building, as the case may be, in accordance with the 

terms of agreement for.  

 
4.50 Section 19(10) confers right to claim physical possession (within two months of 

the occupancy certificate) and Section 17(1) stipulates registration of execution 

of conveyance of title deed within three months of obtaining of OC & CC. 

Respondent-company has committed willful breaches including not to settle 

accounts in accordance with terms and conditions of allotment letter in 

performance of statutory duties imposed under Section 18(1), 19(4), 19(10) and 

17(1) of Real Estate (Regulation and Development) Act, 2016, within promised 

period of 36 months from the date of allotment of apartment. 

 
4.51 The mala-fide intention and hostile conduct of builder could be understood from 

the fact that whenever appellant approached respondent/builder he either refused 

to give possession or raised one or more issues about area and payment or hike in 

price etc. Appellant approached the builder several times for taking physical 

possession, and wrote over several letters requesting to handover physical 

possession but to no positive response. 



4.52 On 19.08.2023, three mails were received around 8:30 pm stating each of three 

flats DG-7, DG-8, and DG3-606 is cancelled without giving an opportunity to 

explain why allotment should be cancelled. Respondent also sent an undated and 

un addressed cancellation letter to appellant with e-mail attachment.  

 
4.53 The appellant in reply to flat cancellation letter, sent a mail on 20.08.2023 and 

requested to respondent either to make fresh offer of possession or allow 

appellant to withdraw from project by refunding the paid amount with interest. 

Appellant also sent a protest letter to respondent but no reply has been given by 

respondent on this point.  

 
4.54 The issue of cancellation of allotted flat to appellant was never raised by the 

respondent/Devika Gold Homz Pvt. Ltd. during proceeding before Member, U.P. 

RERA for refund after the filing of compliant on 04.11.2020, or before the order 

dated 01.01.2021 passed by Regulatory Authority, or during any of the hearing 

and proceedings before Hon’ble U.P. REAT from Jan. 2021 to 05.05.2023 before 

the passing of common order in Appeal No. 205/2021, remanding back the matter 

to U.P. RERA, or during the hearing and proceeding of complaint which was 

remanded back by REAT, Lucknow for hearing to U.P. RERA i.e. from 

04.07.2023 to 01.08.2023. Therefore, the act of cancellation of appellant’s flat by 

respondent is illegal, arbitrary and against the principles of natural justice.  

 
4.55 Appellant is aggrieved by the order dated 01.08.2021 passed in complaint No. 

NCR144/11/64602/2010 of the Hon’ble Authority U.P. RERA, Gautam Budh 

Nagar. Because Authority has committed an error of relying on the offer of 

possession and rejecting the claim of appellant for refund of money with interest.  

 
4.56 Onus to make a fresh offer of possession based on original terms of allotment 

letter rests with respondent promoter, but builder chose to cancel the allotment of 

Flat No. DG4-308 thereby admitting that builder is unable to give possession in 



accordance with the terms of allotment letter. Therefore, refund of principal 

amount of Rs. 15,32,706/- with interest there upon is justified, and appellant prays 

for refund with interest as per Section 18(1) of RERA Act, 2016.  

 
4.57 Appellant is subjected to double jeopardy; first on account of denial refund of 

money with interest as per Section 18(1) of RERA by impugned order dated 

01.08.2023 and secondly cancellations of allotment of flat by the builder 

expressing his inability to handover possession as per terms of allotment letter. 

Therefore, appellant has no other option but to humbly request for refund with 

interest as builder failed to honor statutory mandates of Section 18(1) and 19(4) 

of RERA Act, 2016.  

 
4.58 The appellant wishes to withdraw or exit from the project of the respondent and 

seek refund of Rs. 15,32,706/- with interest.  

 
4.59 Section 18 of Real Estate (Regulation and Development) Act, 2016, confers an 

unqualified right upon an allottee to get refund of the amount deposited with the 

promoter and interest at the prescribed rate, if the promoter fails to complete or 

is unable to give possession of an apartment as per the date specified in the home 

buyer’s agreement.  

 
4.60 Impugned order caused miscarriage of justice to appellant, therefore, impugned 

order dated 01.08.2023 passed in complaint No. NCR144/11/64602/2010, need 

to be set aside. 

 
5. Appellant being aggrieved of impugned order dated 01.08.2023 passed in 

complaint No. NCR144/11/64602/2010, on the following amongst other grounds: 

  
5.1 The learned Authority unable to consider the appellant’s case in the light of the 

Uttar Pradesh Real Estate (Regulation and Development) (Agreement for 

Sale/Lease) Rules, 2018 under point 9.2.  



5.2 Act of opposite party is in clear violation of provisions of Real Estate (Regulation 

and Development) Act, 2016 and provisions of The Uttar Pradesh Real Estate 

(Regulation and Development) (Agreement for Sale/Lease) Rules, 2018. 

 
5.3 The learned Authority did not consider the appellant’s case in the light of Section 

13(1) of the Real Estate (Regulation and Development) Act, 2016. 

 
5.4 The learned Authority did not consider the appellant’s case in the light of Section 

18 of Real Estate (Regulation and Development) Act, 2016.  

 
5.5 The learned Authority did not consider the appellants case within light of Section 

19(4) of Real Estate (Regulation and Development) Act, 2016. 

 
5.6 It is duty of respondent/promoter to show and prove that respondent reasonably 

made effort to complete the project in time, which promoter did not take care to 

start the project on due time.  

 
5.7 Offer of possession dated 20.12.2019 and Occupancy Certificate dated 

17.12.2020 this fact itself point out ambiguity in respondent statement, as it is 

well settled law that offer of possession should be made after receiving 

Occupancy Certificate, not before.  

 
5.8 The terms and conditions imposed by opposite party were unilateral and 

inequitable.  

 
5.9 The learned Authority has not exercised its jurisdiction duties which was vested 

in the authority under Section 18 of Real Estate (Regulation and Development) 

Act, 2016, as explained by Hon’ble Supreme Court in para 23 of Imperia 

Structure Ltd. Vs. Anil Patni and Another 2020 (10) SCC 783. 

 



5.10 The relief sought by the appellant is well within the permissible parameters of 

Section 18 of the Real Estate (Regulation and Development) Act, 2016 but it is 

not granted by the learned Real Estate Regulatory Authority while appellant is 

entitled for refund of full deposited amount with interest. 

 
5.11 The learned Authority mis-interpret the law laid down by Maharashtra High 

Court in the matter of Neelkamal Realtors Suburban Pvt. Ltd. -Vs.- Union of 

India. 

 
5.12 The relief of refund and interest sought by the appellant is permissible by law, 

which is also held mandatory by Maharashtra High Court in the matter of 

Neelkamal Realtors Suburban Pvt. Ltd. -Vs.- Union of India in para 257 of its 

judgment.  

 
5.13 The act of cancellation of appellant’s flat by respondent is illegal, arbitrary and 

offensive, also such act against the principles of natural justice. 

 
5.14 In the facts and circumstances of appellant’s case the impugned order dated 

01.08.2023 is patently erroneous and finding being based on no material on 

record therefore vitiated in the eyes of law. 

 
6. The appellant has sought following reliefs: - 

 
(i) Set aside the order dated 01.08.2023 passed by U.P. Real Estate 

Authority, Gautam Budh Nagar in complaint No. 

NCR144/11/64602/2020. 

(ii) Direct respondent-company to return Rs. 15,32,706/- with 

prescribed interest rate within three months, because respondent-

company failed to deliver de-factor and de-jure possession before 

04.06.2016 accordance with allotment letter. 



(iii) Set aside the impugned cancellation of the flat by respondent which 

was against the provision of Real Estate (Regulation and 

Development) Act, 2016. 

(iv) Grant relief of Rs. 10 lakhs for mental torture and harassment since 

19.11.2020 till the date of discharge of liabilities. 

(v) The Hon’ble Appellate Tribunal may kindly imposed penalty on 

respondent for false, arbitrary and illegal demand from appellant. 

(vi) The Hon’ble Appellate Tribunal may kindly pass any other such 

order, as deem fit and proper under the facts and circumstances of 

the case in the interest of justice.  

7. Respondent has filed its objections to the appeal which are as under: -  
 

7.1 The Learned UP Real Estate Regulatory Authority, hereinafter referred to as 

‘Learned Authority,’ passed the order dated 01.08.2023 after considering the 

submissions made by the parties in the complaint. It is further submitted that the 

Learned Authority while passing the order dated 01.08.2023, had considered the 

NOC, occupation certificate received by the respondent and also the offer of 

possession made to the appellant by the respondent. Also, the Learned Authority 

took cognizance of the order passed by the Learned Adjudicating Officer and the 

settlement done by both the parties. Therefore, the Learned Authority has rightly 

rejected the claim of refund being made by the appellant before the Learned 

Authority. 

 
7.2 It is submitted that the construction work in the project got completed in the year 

2019 and the respondent had received the NOC (Structure, lift, electricity and 

fire). Thereafter, the respondent had applied for grant of occupation certificate 

after which the offer of possession was issued to the appellant on 20.12.2019. 

Subsequently, a settlement was reached between the parties and a settlement deed 

was executed on 17.10.2020. It is important to mention that the respondent has 



received the occupancy certificate on 17.12.2020 for tower in which the 

apartment in question is situated. 

 
7.3 It is submitted that the construction work in the tower was completed on 

21.05.2019 and the NOC to that effect has been received by the respondent. In 

pursuance to the order passed by the Learned adjudicating Officer, a demand was 

raised to the appellant on 20.08.2020 for taking possession stating that the 

company has received NOC and had applied for issuance of completion 

certificate before the competent authority. Therefore, it is wrong on the part of 

appellant to submit that the respondent failed to handover possession upto 

16.10.2020 and 04.11.2020 as the offer of possession had already been sent to the 

appellant on 20.12.2019 and further a demand for taking possession on 

20.08.2020. 

 
7.4 It is submitted that that the appellant filed a complaint for refund of the amount 

only on 04.11.2020, after the offer of possession dated 20.12.2019 was issued to 

the appellant and after that in pursuance to the order of the Learned Adjudicating 

Officer, a demand was also sent on 20.08.2020 for taking over possession 

therefore the appellant is himself in violation of his duties to take over possession 

as has been provided in the Act of 2016. Therefore, the respondent cannot be said 

to be in default as the appellant has not proceeded to take possession and has not 

paid the balance amount even after the offer of possession was sent to the 

appellant by the respondent. 

 
7.5 It is submitted that the Learned Authority examined the issues in the matter and 

dismissed the complaint by rejecting the claim of refund made by the 

complainant. 

 
7.6 It is submitted that the Learned Authority while passing the order dated 

01.08.2023, had considered the NOC certificates, occupation certificate received 



by the respondent and also the offer of possession made to the appellant by the 

respondent. Also, the Learned Authority took cognizance of the order passed by 

the Learned Adjudicating Officer and the settlement done by both the parties. 

Moreover, the Learned Authority also observed that the appellant defaulted in 

making payments to the respondent and the appellant is obligated to take 

possession on the basis of occupancy certificate having been received by the 

respondent. 

 
7.7 It is submitted that as per the allotment agreement, time linked payment plan of 

45:55 was agreed between the parties therefore it is wrong on the part of 

complainant to submit that more than 10 percent amount has been deposited 

without entering into agreement to sale. It is important to mention that the 

allotment agreement was executed on 13.06.2013, the total cost of the apartment 

was Rs 31,70,460/- and the appellant had paid an amount to the tune of Rs 

15,32,706/- to the respondent. The parties were bound to act as per the agreement 

and the respondent did not do any wrong by accepting the agreed payment at the 

time when the Act of 2016 was not in existence. 

 
7.8 It is submitted that the construction in the project commenced as it was scheduled, 

the respondent made endeavor to complete the construction, though delay 

occurred and the construction work was completed in the year 2019. The 

respondent after receiving the NOC offered possession to the appellant on 

20.12.2019. The appellant had also filed a complaint before the Learned 

Adjudicating Officer which was disposed of vide order dated 19.11.2019, in 

pursuance to the order dated 19.11.2019, the respondent issued demand for taking 

over possession dated 20.08.2020 but the appellant did not proceed to take 

possession, instead filed a complaint for refund before the Learned Authority. It 

is further submitted that in pursuance to the order dated 19.11.2019 passed by the 

Learned Adjudicating Officer, the recovery certificate was issued, the amount in 



the recovery certificate had already been adjusted. Therefore, the appellant had 

been compensated for the delay that occurred in delivering the possession. 

 
7.9 However, it is submitted that the agreement was executed between the parties 

after the appellant was fully satisfied with the terms and conditions stated in the 

agreement and the appellant himself was competent enough to point out the 

unreasonable condition imposed in the agreement but at the time of executing the 

agreement no such unreasonable condition was pointed out by the appellant. Also, 

the issue of one sided, unfair and unreasonable terms and conditions, vary on case 

to case basis and shall be concluded after adjudication on the case in hand. It is 

further submitted that the appellant willingly executed the allotment agreement 

and thereafter executed a settlement deed therefore the contention of the appellant 

that the terms imposed were unilateral and unequitable are misplaced. 

 
7.10 It is submitted that the respondent applied for grant of occupation certificate after 

which the offer of possession was issued to the appellant on 20.12.2019, the 

appellant did not proceed to take the possession despite the demand raised to the 

appellant on 20.08.2020 and several email communications were made to the 

appellant to that effect and therefore the respondent was not left with any other 

option but to cancel the allotment of the appellant. The respondent cancelled the 

allotment after several follow ups being made to the appellant for taking 

possession after payment of balance amount. 

 
7.11 The appellant had sought one of the relief before this Hon’ble Tribunal, of 

granting compensation of Rs 10 lakhs for mental torture, although the Learned 

Adjudicating Officer had already granted compensation of Rs 25,000/- to the 

appellant vide order dated 19.11.2019, which itself shows the intention of the 

appellant towards litigating the matter. 

 



7.12 Appellant initially preferred a complaint before the Learned Adjudicating Officer 

for compensation which was disposed of vide order 19.11.2019 directing for 

payment of compensation for delay, house rent, mental harassment and litigation 

cost. In pursuance to the order dated 19.11.2019, recovery certificate dated 

16.10.2020 was issued which has been complied by the respondent. Thereafter, 

the appellant filed a complaint before the Learned Authority on 04.11.2020 

praying for refund of the amount which was disposed of vide order dated 01.01 

.2021 on the basis of settlement arrived between the parties dated 17.10.2020. 

However, the appellant preferred an appeal before this Hon'ble Tribunal 

challenging the order dated 17.10.2020. lt is submitted that vide order dated 

05.05.2023 this Hon'ble Tribunal was pleased to set aside the order dated 

01.01.2021 and remanded the matter back to the Learned Authority. The matter 

was listed before the Learned Authority and the Learned Authority vide order 

dated 01.08.2023 dismissed the complaint after deciding the issues involved for 

adjudication. 

 
8. In reply to the objections filed by the respondent, the appellant has reiterated the 

facts which has already mentioned in the memo of appeal.   

 
9. On the basis of pleadings and submissions of both parties, we deem it proper to 

frame following issues: - 

 
i) Whether the cancellation of allotment/allotted unit by the respondent 

promoter is valid? 

ii) Whether the appellant is entitled for refund of deposited amount with 

interest under Section 18 of RERA Act, 2016? 

iii) Whether the impugned order of Regulatory Authority dated 01.08.2023 

suffers from any perversity or illegality? 

 



10. Issue No.1:- This issue involves the analysis of fact that whether cancellation of 

allotment/allotted unit by the respondent/promoter is valid. 

10.1 It is clarified that cancellation letter dated 19.08.2023 has been issued by the    

promoter after the impugned judgement of Regulatory Authority dated 

01.08.2023 and before the filing of present three appeals. Therefore, cancellation 

has been challenged by the allottees in the present appeal. 

 
10.2 Learned counsel for the respondent submits that unit allotted to the appellant has 

been cancelled vide letter dated 19.08.2023. Perusal of unit cancellation letter 

dated 19.08.2023 reveals that promoter has mentioned in second para that :- 

“Despite repeated requests, stern warnings, and ample 
opportunities for you to rectify your non-payment stance, you have 
unapologetically chosen to disregard your commitments. Your 
outstanding payment, as outlined in our correspondence dated 
27.07.2020, remains unpaid, illustrating your complete disregard 
for our terms and conditions”. 

Promoter has mentioned in Para Nos.-4, 5 & 6 which is extracted below :- 
“Therefore, consider this notice as an irrevocable cancellation of 
your booking/allotment for Flat No. 606 in Tower No. DG-3 at the 
Devika Gold Homz Project.  
This cancellation is a direct consequence of your willful defiance, 
refusal to meet your financial responsibilities, and blatant violation 
of our terms. Consequently, your booking for the aforementioned flat 
is null and void as of the date of this letter.  
You are hereby instructed to collect any potential refund that may 
be due to you as a result of this cancellation from our office. 
However, be aware that any such refund, if applicable, is merely a 
formality, as you have already demonstrated a pattern of disregard 
for our agreements”.  
 

10.3 Promoter has also mentioned the settlement agreement dated 17.10.2020. 
Section 11(5) of RERA Act, 2016 lays down the provision :- 
 

“(5) The promoter may cancel the allotment only in terms of the 
agreement for sale:  
Provided that the allottee may approach the Authority for relief, if 
he is aggrieved by such cancellation and such cancellation is not in 



accordance with the terms of the agreement for sale, unilateral and 
without any sufficient cause”. 
 

Therefore, right of cancellation of unit is only in terms of agreement. It is admitted 

fact that no agreement for sale has been executed in the present matter, only 

allotment letter has been executed, which has been mentioned as agreement also.  

 
10.4 Rule 9.3 of the U.P. Real Estate (Regulation and Development) (Agreement for   

Sale/Lease) Rules, 2018, lays down following provisions :-  

“9.3 The Allottee shall be considered under a condition of Default, on 
the occurrence of the following events: 
(1) In case the Allottee fails to make payments for 2 (two) -consecutive 
demands made by the Promoter as per the Payment Plan annexed 
hereto, despite having been issued notice in that regard the Allottee 
shall be liable to pay interest to the promoter on the unpaid amount 
at the rate equal to MCLR (Marginal Cost of Lending Rate) on home 
loan of State Bank of India +1% unless provided otherwise under the 
Rules. The Promoter must not be in default to take this benefit; 
(ii)  In case of Default by Allottee under the condition listed above 
continues for a period beyond 3 (three) consecutive months after 
notice from the Promoter in this regard, the Promoter may cancel the 
allotment of the [Apartment/Plot] in favour of the Allottee and refund 
the money paid to him by the Allottee by deducting the booking 
amount and the interest liabilities and this Agreement shall thereupon 
stand terminated. The Promoter must not be in default to take this 
benefit; Provided that the Promoter shall intimate the Allottee about 
such termination at least thirty days prior to such termination”. 
 

It is admitted fact in the present case that as per agreement total consideration 

amount of Rs. 31,70,705/- was to be paid by the appellant/allottee to the 

respondent/promoter under time linked plan, 45% of the amount at the time of 

booking and rest 55% to be paid on offer of possession. The appellant/allottee 

paid Rs. 15,32,706/-, which is more than 45%, rest amount was to be paid at the 

time of offer of possession.  

 
10.5 Section 4(5) of U.P. Apartments Act 2010, makes provision that an apartment 

may be transferred by the promoter to any person only after obtaining the 



completion certificate from the prescribed sanctioning authority concerned as per 

building by laws. The completion certificate shall be obtained by the promoter 

from prescribed authority within the period specified for completion of the project 

in the development permit or the building permit as the case may be. Provided 

that if the construction work is not completed within the stipulated period, with 

the permission of the prescribed authority.  

 
Proviso to Section 17(1) of the RERA Act, 2016 makes provision that conveyance 

deed in favour of allottee shall be carried out by the promoter within three months 

from the date of issuance of occupancy certificate.  

 
Further Section 17(1) of the RERA Act, 2016 makes provision that registered 

conveyance deed in favour of allottee shall be executed in a real estate project 

within specified period.  

 
Section 19(10) of the RERA Act, 2016 makes provision that :- 

“(10) Every allottee shall take physical possession of the apartment, 
plot or building as the case may be, within a period of two months of 
the occupancy certificate issued for the said apartment, plot or 
building, as the case may be”. 
 

Further Section 19(11) of the RERA Act, 2016 makes provision that :-  
 

“(11) Every allottee shall participate towards registration of the 
conveyance deed of the apartment, plot or building, as the case may 
be, as provided under sub-section (1) of section 17 of this Act”. 
 

Combined reading and analysis of above provisions makes it clear that 

conveyance deed can be executed by the promoter in favour of allottee after 

obtaining OC/CC from the competent authority.  

 
10.6 Respondent has mentioned that offer of possession/demand letter was issued on 

20.08.2020 to the allottee. While, perusal of letter dated 20.08.2020 makes it clear 

that promoter has mentioned that construction and entire infrastructure alongwith 



all amenities of your tower is completed on 21.05.2019, and as per directions 

issued by the Adjudicating Officer, we have been directed to execute the 

registry/sub lease deed/agreement to sale in respect of your allotted unit in your 

favour upon receipt of your pending dues as per the allotment letter/contract, and 

it has been mentioned in the last para that you are hereby requested to kindly visit 

our office within seven days on any working day for completing the taking over 

and handing over formalities alongwith the registration of agreement to sale in 

respect of your allotted unit. All facts mentioned in letter dated 20.08.2020 issued 

by the promoter invites the allottee for the execution of registered agreement to 

sale and also ask for clear pending dues as per the allotment letter. Perusal of 

allotment letter reveals that rest 55% amount was to be paid at the time of offer 

of possession. As per above mentioned provisions of U.P. Apartment Acts as well 

as RERA Act, 2016, offer of possession can only be issued after obtaining the 

OC/CC by the promoter and registered conveyance deed can also be executed 

only after obtaining OC/CC issued by the competent authority in favour of 

promoter. Here, it is very clear that appellant/allottee was not defaulter in 

payment till the issuance of valid offer of possession. It is admitted fact that OC 

has been issued in favour of promoter regarding the project on 17.12.2020, 

therefore, promoter cannot issue any offer of possession before 17.12.2020, the 

date of issuance of occupancy certificate.  

 
It is admitted fact that appellant/allottee filed complaint for refund of deposited 

amount on 04.11.2020 which has been filed apparently prior to the issuance of 

OC dated 17.12.2020 by the competent authority GNIDA. 

 
10.7 Section 18 of the RERA Act, 2016 provides two options/rights to the allottee in 

delayed project, if promoter has failed to complete or is unable to give possession 

of allotted unit in accordance with the terms of the agreement. Allottee can 

withdraw from the project, in such case promoter will have to return the amount 



received by him in respect of allotted unit with interest at such rate as may be 

prescribed in this behalf including compensation. If allottee does not intend to 

withdraw from the project “wishes to remain in the project” he shall be paid by 

promoter delay interest till handing over possession.  

 
10.8 In the present case, as per Clause 9 of the allotment letter, assured period for 

possession was total 36 months. Allotment letter was issued on 13.06.2013, and 

as per assurance, possession was assured to be delivered on or before 13.06.2016. 

OC/CC has been issued by the competent authority on 17.12.2020, which means 

project was delayed by more than 04 years. In such conditions, as per Section 18 

of RERA Act, 2016, allottee has right to withdraw from the project before the 

issuance of completion certificate and the offer of possession in such delayed 

project by asking refund of deposited amount alongwith interest thereon which 

he has demanded by filing complaint for refund on 04.11.2020, prior to obtaining 

of completion certificate dated 17.12.2020 by the promoter. 

 
10.9 Proviso to Rule-9.3(ii) makes provision that the promoter shall intimate the 

allottee about such termination at least 30 days prior to such termination. It means 

that a pre termination notice should be issued by the promoter to the allottee 30 

days prior to the termination intimating the requirements, if not fulfilled within 

30 days, then unit shall be cancelled/terminated. Respondent/promoter has filed 

only termination/cancellation letter dated 19.08.2023, no pre cancellation notice, 

30 days prior to cancellation has been issued by the respondent/promoter to the 

allottee in compliance of proviso to Rule-9.3(ii).  

 
10.10 Promoter has mentioned the correspondence dated 27.07.2020 in the cancellation 

notice on the basis of which promoter has mentioned that outstanding payments 

remain unpaid which is complete in disregard of terms and conditions.  

Learned Regulatory Authority has dismissed the complaint of allottee for refund 

of deposited amount with interest vide order dated 01.08.2023, promoter has not 



issued any fresh demand letter after the order dated 01.08.2023 passed by the 

learned Regulatory Authority, promoter has not issued any pre cancellation notice 

30 days prior to cancellation. Promoter has directly issued the cancellation letter 

dated 19.08.2023 in clear violation of proviso to the Rule-9.3(ii). 

 
10.11 On the basis of above analysis, we are of the considered view that cancellation 

letter dated 19.08.2023 issued by the respondent/promoter is not in confirmation 

with provisions of RERA Act, 2016 and Rules framed thereunder. Therefore, 

cancellation letter dated 19.08.2023 is illegal and not valid.            

Issue No. 1 is answered accordingly. 

 
11.  Issue No.(ii): -This issue involves the interpretation of the fact that whether the 

appellant is entitled for refund of deposited amount with interest under Section 

18 of RERA Act, 2016. 

 
11.1 It is admitted fact that the appellant Dr. Ratnakar Gedam was allotted three flats 

i.e., DG7-12D (1653 sq.ft.) on 18.04.2011 for consideration of Rs.27,61,412/-, 

DG3-606 (876 sq.ft.) on 13.06.2013 for consideration of Rs.27,85,680/- and 

DG4-308 (997 sq.ft.) on 13.06.2013, for consideration of Rs.31,70,460/- by the 

respondent promoter Devika Gold Homz Pvt. Ltd. The project was launched on 

07.12.2010, Flat No.DG4-308 is unit in question of this leading appeal No.633 of 

2023. The allotment-cum-agreement was executed on 13.06.2013. Consideration 

amount of the flat was Rs.31,70,705/-. Flat was booked under Time Linked Plan, 

45% of the amount was to be paid at the time of booking and rest 55% was to be 

paid on offer of possession. The appellant allottee paid Rs.14,70,792/- on 

04.06.2013 and Rs.61,914/- on 08.07.2015 for booking of Flat No.DG4-308. As 

per clause 9 of the allotment letter/agreement dated 13.06.2013, period of 

completion was 30 months and further 6 months for fit out period. The total 

completion period was 36 months. As per completion period, possession of the 

allotted unit was assured to be delivered on or before 13.06.2016. The appellant 



made no further payment after 08.07.2015 because the construction work was not 

in progress. The respondent promoter could not deliver the possession on or 

before 04.06.2016. 

 
11.2 The appellant allottee filed Complaint No. ADJ/NCR144/09/1150/2019 against 

the respondent promoter before the Adjudicating Officer of U.P. RERA, Gautam 

Buddh Nagar, U.P. on 10.09.2019 for compensation on the ground of wrong 

information, delay in project, rent paid, mental pain and suffering. Learned 

Adjudicating Officer allowed the above complaint, vide order dated 19.11.2019 

by which learned Adjudicating Officer allowed compensation for delay in 

possession, for mental pain and suffering, rent paid by the allottee and cost of the 

complaint. When respondent promoter did not comply the order of the learned 

Adjudicating Officer, the appellant allottee started execution proceeding before 

the learned Adjudicating Officer in which recovery certificate was issued on 

16.10.2020 for recovery of possession as well as order for delivery of possession. 

During the pendency of execution proceeding, parties entered into a settlement 

on 17.10.2020 in which the respondent promoter assured to handover the 

possession within two weeks. When appellant allottee felt that settlement dated 

17.10.2020 has been entered into only to stall/stop the execution proceedings and 

with misrepresentation of facts regarding super area, cost of the flats, GST etc, 

Appellant allottee filed three separate complaints regarding three allotted units 

for refund of deposited amount with interest on 04.11.2020. Learned Regulatory 

Authority dismissed all three complaints of allottee filed for refund of deposited 

amount, vide order dated 01.01.2021 on the basis of settlement dated 17.10.2020. 

 
11.3 The appellant allottee filed Appeal No.205/2021, 206/2021 and 207/2021 on 

27.02.2021 assailing the order of the Regulatory Authority dated 01.01.2021. All 

three appeals were decided, vide order dated 05.05.2023 by which the impugned 

order dated 01.01.2021 was set aside and the matter was remanded back to the 



Regulatory Authority to examine the complaint afresh after affording opportunity 

to each party in accordance with law and directed the parties to appear before the 

Regulatory Authority on 04.07.2023. Bench No.1 of this Tribunal clearly 

observed in the above judgment dated 05.05.2023 as under: - 

“15. … The examination of record reveals that the appellant 
approached the Adjudicating Officer of the Regulatory Authority vide 
complaint no. ADJ/NCR144/09/1150/2019 seeking compensation 
under various heads and the same was allowed vide order dated 
19.11.2019. The respondent did not challenge the order of 
Adjudicating Officer. Apparently on initiation of recovery 
proceedings the respondent devised a compromise to stall the 
recovery proceedings. In Para 7 of the settlement deed, it has been 
mentioned that on execution of the deed, all such complaints, suits, 
cases, complaints etc. wherever sent or pending against the Second 
Party, its associates, promoters, directors, employees or its associates 
stand fully settled, withdrawn and the same shall be treated as having 
been settled. The First Party shall withdraw the Police Complaints 
wherever filed. Through this settlement deed the parties have agreed 
that all the claims and counter claims including RERA Rules and 
Criminal Complaints etc. are fully satisfied and came to an end and 
fully stand settled against each other. All such claims which may be 
existing in past or present are closed and settled once for all, but does 
not stop appellant from agitating any future cause of action in 
pursuance to the provisions of the Act, 2016. The filing of complaint 
dated 04.11.2020, for cause of action with respect to refund of the 
deposited amount along with interest in pursuance to the provisions 
of Section 14, 18(1) of the Act, 2016 cannot be said to be brought by 
the appellant in violation of the settlement dated 17.10.2020.  
16. From the reading of the entire settlement it comes out that the 
same is in order to settle the dispute on account of the order of the 
Adjudicating Officer dated 19.11.2019. The judgment relied by the 
learned counsel for the respondent does not apply in the facts of the 
instant appeals. 
17. In our considered view the Regulatory Authority failed to 
exercise its jurisdiction and also failed to examine the contents of the 
deed of settlement dated 17.10.2021 in order to examine the grievance 
raised in the complaint. 
18. The impugned order dated 01.01.2021 is not sustainable in the 
eyes of law. We set aside the impugned order and remand back the 
matter to the Regulatory Authority to examine the compliant of the 



appellant afresh after affording opportunity to each party in 
accordance with law within a period of 30 days.” 
 

11.4 Parties appeared before the Regulatory Authority while respondent promoter filed 

RERA Appeal No.10 of 2023 (Second Appeal): M/s. Devika Gold Homz Pvt. 

Ltd. Vs. Ratnakar Gedam, before the Hon’ble High Court. Hon’ble High Court 

decided the appeal, vide order dated 28.07.2023 and observed that parties are 

appearing before the Regulatory Authority where they are raising their objections 

and arguments. Hon’ble High Court did not find any cogent reason for interfering 

in the impugned order passed by the Tribunal and the appeal was dismissed. 

 
11.5 Learned Regulatory Authority, Gautam Buddha Nagar, U.P. vide order dated 

01.08.2023, dismissed all the three complaints i.e., Complaint No. 

NCR144/11/64595/2020; Complaint No. NCR144/11/64602/2020; Complaint 

No. NCR144/11/64585/2020. Learned Regulatory Authority observed that prime 

object of RERA is to get the project completed by the promoter within assured 

period and payment of instalments by the allottees within time so that the project 

can be completed within assured time. Occupancy certificate has been obtained 

by the promoter. Therefore, the allottee is under obligation to receive the 

possession. Learned Regulatory Authority also observed that in all delayed 

project, if refund of deposited amount is ordered, it will be against the object and 

scheme of the RERA Act. The issue of refund should be decided on the position 

of construction, timeline of completion, position of offer of possession etc. 

Learned Regulatory Authority also observed that promoter has obtained all four 

necessary NOCs and obtained occupancy certificate dated 17.12.2020 and also 

issued offer of possession to the allottee. Therefore, learned Regulatory Authority 

observed that the grounds are not sufficient for refund of deposited amount to the 

allottee and consequently, all three complaints of the allottee for refund of 

deposited amount were dismissed. 



11.6 It is admitted fact that the respondent promoter obtained occupancy certificate 

dated 17.12.2020 issued by the competent authority Greater Noida Industrial 

Development Authority (GNIDA). It is also admitted fact that the appellant 

allottee filed all the three complaints for refund with interest on 04.11.2020 prior 

to obtaining occupancy certificate dated 17.12.2020 by the respondent promoter. 

 
11.7 Section 18 sub-clause (1) of RERA Act, 2016 provides two options to the allottee 

in a delayed project:- (i) If allottee wishes to withdraw from the project, promoter 

shall be liable on demand to the allottee to return the amount received by him in 

respect of the allotted unit with interest at such rate as may be prescribed in this 

behalf including compensation (ii) if the allottee does not intend to withdraw from 

the project, he shall be paid by the promoter interest for every month of delay, till 

the handing over the possession. 

 
11.8  Sub-clause (1) of Section 18 provides provision if the promoter failed to complete 

or is unable to give possession of an apartment, plot or building in accordance 

with terms of agreement for sale or for any such reason which means if promoter 

has failed to complete the project within assured period/failed to deliver the 

possession of the unit to the allottee on or before the assured date of possession. 

 
11.9 Hon’ble Supreme Court in Imperia Structure Ltd. Vs. Anil Patani & others 

decided on 02.11.2020, reported in (2020) 10 SCC 783, has observed in 

paragraph-23 as under: - 

“23.  In terms of Section 18 of the RERA Act, if a promoter fails to 
complete or is unable to give possession of an apartment duly 
completed by the date specified in the agreement, the Promoter would 
be liable, on demand, to return the amount received by him in respect 
of that apartment if the allottee wishes to withdraw from the Project. 
Such right of an allottee is specifically made “without prejudice to 
any other remedy available to him”. The right so given to the allottee 
is unqualified and if availed, the money deposited by the allottee has 
to be refunded with interest at such rate as may be prescribed. The 
proviso to Section 18(1) contemplates a situation where the allottee 



does not intend to withdraw from the Project. In that case he is 
entitled to and must be paid interest for every month of delay till the 
handing over of the possession.” 
 

11.10 Hon’ble Maharashtra High Court has observed in paragraph-257 of the judgment 

passed in Neelkamal Realtors Suburban Pvt. Ltd. Vs. Union of India in para 

257 as under: - 

“257.  Section 18(1)(b) lays down that if the promoter fails to 
complete or is unable to give possession of an apartment due to 
discontinuance of his business as a developer on account of 
suspension or revocation of the registration under the Act or for any 
other reason, he is liable on demand to the allottees, in case the 
allottee wishes to withdraw from the project, without prejudice to any 
other remedy available, to return the amount received by him in 
respect of that apartment with interest at such rate as may be 
prescribed in this behalf including compensation. If the allottee does 
not intend to withdraw from the project he shall be paid by the 
promoter interest for every month's delay till handing over of the 
possession. The requirement to pay interest is not a penalty as the 
payment of interest is compensatory in nature in the light of the delay 
suffered by the allottee who has paid for his apartment but has not 
received possession of it. The obligation imposed on the promoter to 
pay interest till such time as the apartment is handed over to him is 
not unreasonable. The interest is merely compensation for use of 
money.” 
 

11.11 Thus, it is very clear that Section 18 of the RERA Act, 2016 provides two 

unqualified rights to the allottee either to remain in project and take possession 

of the unit with delay interest or to withdraw from the project and ask for refund 

of deposited amount along with interest including compensation. 

 
11.12 Appellant/allottee is not defaulter as he deposited 45% of consideration amount 

regarding the allotted unit at the time of booking as per the terms of allotment 

letter. It is admitted fact that project is delayed. The respondent promoter neither 

delivered possession with OC/CC nor paid amount of delay interest. The 

appellant/allottee exercised his right of claiming refund of deposited amount 

under Section 18 (1) of the RERA Act, 2016 by filing three complaints for three 



allotted units on 04.11.2020, till date respondent promoter neither obtained 

OC/CC nor delivered possession to the allottee. Admittedly, OC has been issued 

by competent authority on 17.12.2020. No offer of possession can be issued by 

the promoter without obtaining OC/CC. If offer of possession has been given by 

the respondent promoter to allottee without OC/CC, such offer of possession is 

not valid offer of possession. As per the judgment of Hon’ble Supreme Court 

passed in Civil Appeal No.3581-3590/2020, Imperia Structure Ltd. Vs. Anil 

Patani & others decided on 02.11.2020 (supra). Section 18 of the RERA Act, 

2016 provides unqualified choice to the allottee of seeking relief of refund in case 

promoter failed to provide possession in terms of allotment/BBA. 

 
11.13 Section 18 sub-clause (1) or any other provision of the RERA Act, 2016 do not 

mention any bar on the allottee that if allottee has elected the option of remaining 

in the delayed project and filing of complaint for possession and delay interest, 

then he subsequently cannot file the complaint for refund of deposited amount 

with interest in the same delayed project against the promoter. The appellant 

cannot be compelled to remain in the delayed project. 

 
11.14 Rule 9.2 of the U.P. Real Estate (Regulation and Development) (Agreement for 

Sale/Lease) Rules, 2018 lays down the provision as under: - 

“9.2 In case of Default by Promoter under the conditions listed 
above a non-defaulting Allottee is entitled to the following: 
(i) Stop making further payments to Promoter as demanded by the 
Promoter. If the Allottee stops making payments, the Promoter shall 
correct the situation by completing the construction milestones and 
only thereafter the Allottee be required to make the next payment 
without any interest; or 
(ii) The Allottee shall have the option of terminating the Agreement 
in which case the Promoter shall be liable to refund the entire money 
paid by the Allottee under any head whatsoever towards the purchase 
of the apartment, along with interest at the rate equal to MCLR 
(Marginal Cost of Lending Rate) on home loan of State Bank of India 
+1% unless provided otherwise under the Rules. within forty-five 
days of receiving the termination notice:  



Provided that where an Allottee does not intend to withdraw from the 
Project or terminate the Agreement, he shall be paid, by the 
Promoter, interest at the rate prescribed in the Rules, for every month 
of delay till the handing over of the possession of the 
[Apartment/Plot], which shall be paid by the Promoter to the Allottee 
within forty-five days of it becoming due. 
 

11.15 In the present matter, admittedly, project was delayed and respondent promoter 

could issue the offer of possession with demand letter only after completing the 

project/obtaining OC/CC, because conveyance deed could not be executed 

without obtaining OC/CC from the competent authority. Above Rule 9.2 clarifies 

the provision of Section 18 sub-clause (1) of RERA Act, 2016, if allottee is opting 

to withdraw from the delayed project and asking for refund of deposited amount 

with interest. 

 
11.16 Bench No.1 of this Tribunal has clearly observed in judgment dated 05.05.2023 

(supra) that settlement dated 17.10.2020 was regarding the judgment of 

Adjudicating Officer dated 19.11.2019. It has also been observed that the filing 

of complaint dated 04.11.2020, for cause of action with respect to refund of 

deposited amount along with interest in pursuance of the provisions of Section 

14, 18 (1) of the Act, 2016 cannot be said to be brought by the appellant in 

violation of settlement dated 17.10.2020. There is no effect of settlement dated 

17.10.2020 on the present complaints of allottee for refund of the deposited 

amount. The appellant allottee has filed all three complaints for refund of 

deposited amount prior to obtaining of OC by the promoter regarding the project 

when all three complaints for refund were filed on 04.11.2020, the project was 

delayed and no OC/CC was obtained till that date. Therefore, appellant allottee 

had unqualified right to opt the right given under Section 18 sub-clause (1) of 

RERA Act, 2016 to exit the delayed project and ask for refund of deposited 

amount regarding all three allotted units with interest. Learned Regulatory 

Authority has wrongly interpreted the effect of Section 18 sub-clause (1) of 



RERA Act, 2016 regarding unqualified right of allottee to exit the project and 

claim for refund of deposited amount with interest by filing complaints. 

 
11.17 Answer to Question No.1 clarifies that the cancellation of the allotted units is not 

valid or in other words, the cancellation letter issued by the promoter regarding 

the units allotted to the appellant allottee is not valid. 

 
11.18 On the basis of the above discussion and analysis, we are of the considered view 

that the appellant allottee is entitled for refund of the deposited amount with 

interest regarding all three allotted units of the delayed project.             

The question is answered accordingly. 

 
12.  Issue No.3: -This issue involves the analysis of the fact whether the impugned 

order of learned Regulatory Authority dated 01.08.2023 suffers from any 

illegality or perversity. 

 
12.1 The answer to Issue No.1 clarifies that cancellation of all three allotted units by 

the promoter is not valid. The answer to Issue No.2 clarifies that the appellant 

allottee has rightly and validly opted to exit the delayed project and filed 

complaints for refund of deposited amount with interest. Learned Regulatory 

Authority has failed to interpret the provisions of Section 18 sub-clause (1) of the 

RERA Act, 2016 in letter and spirit. Learned Regulatory Authority has wrongly 

dismissed the three complaints of the appellant allottee for refund of deposited 

amount with interest in delayed project. On the basis of the above discussion and 

analysis in answer to Issue No.1 and 2, we are of the considered view that the 

impugned order dated 01.08.2023 suffers from illegality and perversity.              

The Issue No.3 is answered accordingly. 

 
12.2 On the basis of the above discussion and analysis of Issue No.1, 2 and 3, we are 

of the considered view that the appeals are liable to be allowed. Cancellation of 



allotment of three units of allottee by respondent promoter and the impugned 

composite order dated 01.08.2023 passed in all the aforesaid appeals are liable to 

be set aside and quashed. 

 
12.3 Accordingly, on the facts and circumstances mentioned hereinabove, we allow 

the aforesaid appeals by passing the following order:- 

 
(i) The Appeal No.633 of 2023 (Dr. Ratnakar Gedam. Vs. Devika Gold 

Homz Pvt. Ltd.), Appeal No.634 of 2023 (Dr. Ratnakar Gedam. Vs. 

Devika Gold Homz Pvt. Ltd.) and Appeal No.635 of 2023 (Dr. Ratnakar 

Gedam. Vs. Devika Gold Homz Pvt. Ltd.) are allowed. 

(ii)  Cancellation of allotment of three units of allottee by respondent promoter 

is set aside and quashed. 

(iii)  The composite impugned order dated 01.08.2023 passed in Complaint No. 

NCR144/11/64595/2020; Complaint No. NCR144/11/64602/2020; 

Complaint No. NCR144/11/64585/2020 by the learned Regulatory 

Authority, Gautam Buddh Nagar, is set aside and quashed. 

(iv) The respondent promoter is directed to refund the deposited amount of the 

allottee regarding allotted units No.DG7-12 D, DG3-606 and DG4-308 

with interest at the rate of MCLR+1% from the date of deposit till the date 

of actual payment without deducting any amount within 45 days from the 

date of uploading of this order. 

(v) The respondent promoter is directed to pay the cost of litigation to the 

appellant allottee which is quantified at Rs.25,000/- within the aforesaid 

period of 45 days. 

(Rameshwar Singh)                           (Sanjai Khare) 

Dated: 17.10.2025 
BHAVESH.D/PRADEEPKUMAR 


