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         RESERVED JUDGMENT 

         BENCH-1 

THE UTTAR PRADESH  REAL ESTATE APPELLATE TRIBUNAL, 
AT 

LUCKNOW.  

 

APPEAL NO. 83/2022 

 

Khaver Ali Khan.                        ……………Appellant. 

      Versus 

M/s Gaursons Promoters Pvt. Ltd.        ……………Respondent. 

     ------------- 

 

Hon’ble Mr. Justice (Dr.) D. K. Arora, Chairman. 
Hon’ble Mr. Kamal Kant Jain, Technical Member. 

1.   The present appeal has been preferred by Sri Khaver Ali Khan (hereinafter 

referred to as the ‘appellant’) under Section 44(1) of the Real Estate 

(Regulation and Development) Act 2016 (hereinafter referred to as ‘the Act 

2016’) against the order dated 21.12.2021 passed by the Real Estate 

Regulatory Authority, Regional Office, Gautam Budh Nagar (hereinafter 

referred to as the ‘Regulatory Authority’) in Complaint No. 

NCR144/06/75714/2021 whereby the complaint of the appellant was 

rejected on the ground that the same was premature.  

2.  The facts of the case, in brief, as culled out from the memo of appeal, are 

that the appellant booked a unit in the project of the respondent known as 

‘14th Avenue/GC-14’ by paying the booking amount of Rs.20,000/-. 

2.1  An agreement for sale was executed between the parties on 15.09.2018 

through which the appellant was allotted a Unit No. 50138 having carpet 

area of 59.80 sq. meters and total area of 109.16 sq. meters in type 3 BHK 

on 5th Floor in Block-Q. 

2.2  The total cost of the unit was Rs.44,46,302/-.  The appellant paid 

Rs.42,46,199/-.  The appellant took a loan of Rs.35,00,000/- to purchase the 

said unit and entered into a Tripartite Agreement which was executed among 
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the appellant, respondent and Housing Development Finance Corporation 

Limited.  

2.3  The above-mentioned unit was purchased by the appellant under the scheme 

“Azaadi Ka Jashn Gold Coin” according to which the appellant was 

supposed to get 72gm Gold Voucher. 

2.4  The appellant approached the respondent in order to avail the benefits of the 

scheme “Azaadi Ka Jashn Gold Coin” but despite running from pillar to post 

the appellant was not able to avail the same.  

2.5  The respondent, through an email dated 2nd April 2019, informed the 

appellant that the appellant cannot avail the benefits of the scheme, since for 

availing the same the appellant has to pay 40% of the total amount of the 

unit in question. 

2.6  The appellant received a demand letter on 24th June 2019 for payment of 

Rs.3,69,680/-, which was duly paid by the appellant.  It was informed by the 

staff of the respondent that once the appellant pays this amount, the 

appellant will get the Gold Coins. 

2.7  In order to avail the scheme the appellant has paid the amount as directed by 

the respondent, but the respondent stopped giving any response of the emails 

sent by the appellant raising queries with regard to the said scheme.  

Thereafter, on 14th July 2019, the appellant received an email averring that 

“it is under process, will come after few days.  Gaursons will inform you via 

call or email.” 

2.8  Since the appellant was not getting any satisfactory response from the 

respondent, the appellant sent an email to the respondent on 21st July 2019 

stating that since the respondent has failed to discharge its duties diligently, 

therefore, the appellant has left with no other choice but to stop payment of 

installments.  In response to the said email the appellant received an email 

from the respondent on 06th August 2019 stating that the appellant will get 

the Gold Coin tentatively after 15 working days.  

2.9  The appellant received a call from one of the persons from the respondent’s 

office requesting the appellant to visit the office in order to collect the Gold 

Coin.  The appellant visited the office of the respondent on 04.09.2019 

where the appellant was informed that the appellant was not eligible to avail 
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the benefit of the scheme since the appellant has made the payment of only 

38% while the person who has paid 40% can avail the benefit. 

2.10  The appellant received an email on 30th December 2019 apprising the 

appellant that the outstanding amount left in order to avail the eligibility of 

Gold Coin is 1% i.e. Rs.30,000/- and requested the appellant to deposit the 

same.  The appellant deposited Rs.30,000/- with the respondent on 15th 

January 2020. 

2.11  Instead of giving the Gold Coin as promised under the scheme, the 

respondent started requesting the appellant to take Amazon Voucher.  On 

13.02.2020 the appellant received an email wherein the respondent requested 

the appellant to visit the office for the purpose of adjusting the Gold Coin 

value towards the outstanding amount. The appellant visited the office of the 

respondent and after a long discussion, the respondent stated that it cannot 

give the Gold Coin, and at the most it can only adjust the amount of Gold 

Coin prevailing at the time of booking.  The offer made by the respondent 

was a sheer loss to the appellant. 

2.12  The appellant received an email on 26th February 2020 from the respondent, 

requesting the appellant to pay the overdue amount after adjusting an 

amount of Rs.1,63,787/-  (the amount to be adjusted against Gold Coin).  

After seeing the email the appellant pointed out that it has added delay 

interest of Rs.89,501/- to which the appellant raised an objection vide email 

dated 26.02.2020 that due to the delay caused by the respondent, the 

appellant should not be held liable to pay any delay interest.  The appellant 

had already informed the respondent through an email that since the 

respondent was causing delay in availing the benefit of the scheme by the 

appellant, therefore, the appellant would not be liable for any delay.  

2.13  The appellant received a final demand letter from the respondent raising 

demand by charging delay interest of Rs.1,06,965/-. The appellant, through 

an email dated 20.04.2021, requested the respondent to waive off the interest 

amount since the delay was caused by the respondent. 

2.14  The appellant received an offer of possession letter on 19.04.2021 averring 

that the project has been completed and qualified under the deemed 

completion category.  
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2.15  Being aggrieved by the act of the respondent the appellant filed a complaint 

before the Regulatory Authority on 15.06.2021 bearing no. 

NCR144/06/75714/2021 seeking relief to waive off the amount charged by 

the respondent as delay interest, to direct the respondent to give possession 

of the unit and execute the sale deed, to direct the respondent to charge 

compulsory maintenance charges after 6 months and holding charges after 9 

months and to compensate the appellant for the difference in the value of 

Gold Coin which was approximately Rs.32,000/- along with delay interest.  

2.16  The appellant received a call from the HDFC Bank informing the appellant 

that one of their technical expert visited the site of the project, who came to 

know that the project is still at its finishing stage.  The appellant, through an 

email dated 01.07.2021 raised objection that without finishing the project as 

per the agreement, the respondent cannot make an offer for possession, but 

no satisfactory response was received from the respondent.  

2.17  The appellant received a demand letter on 26.07.2021 wherein the 

respondent has raised a demand of Rs.1,13,076/- as delay interest. 

2.18  The Regulatory Authority passed the impugned order dated 21.12.2021 

dismissing the complaint of the appellant on the ground that the complaint of 

the appellant was premature.  

2.19  The appellant received an email on 03.01.2022 from the respondent 

informing the appellant that he has failed to initiate the process for final 

possession.  It was further informed that compulsory maintenance charges 

have already started from 01.01.2022.  The appellant through emails dated 

04.01.2022 and 19.01.2022 provided the details of payment made by the 

appellant against the demand raised by the respondent and further requested 

the respondent to give the time line when the appellant can take the 

possession of the unit. 

3.  The appellant has challenged the impugned order dated 21.12.2021 passed 

by the Regulatory Authority, on the following grounds:--  

(1)    Because the Regulatory Authority has passed the impugned order dated 

21.12.2021 without application of mind, without appreciating the facts 

placed before the Authority and without going through the record. 
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(2)  Because while passing the impugned order dated 21.12.2021 the 

Regulatory Authority has failed to consider the evidence and facts that 

the respondent has failed to discharge its duties as promised and 

illegally charged the delay interest. 

(3)    Because the Regulatory Authority has failed to examine the fact that 

the grievance raised by the appellant was in respect of the refund of 

the loss amount of Rs 32,000/- suffered by the appellant due to the 

respondent and to waive off the interest which was illegally charged 

by the respondent. 

(4)    Because the Regulatory Authority has failed to consider the fact that 

the Appellant has bought the unit in question under the scheme of 

"Azaadi Ka Jashn Gold Coin" according to which the appellant was 

liable to get the gold coin of 72gms, but the same was not given, 

further the amount was adjusted in the installments, which was at the 

rate when the unit was booked and not at the prevailing rate, which 

caused the appellant a huge financial loss. 

(5)    Because the Regulatory Authority has failed to consider the fact that 

the respondent has violated the provisions of Section 18 and Section 

12 of the Act 2016, since the respondent has misled the appellant by 

making false promises. 

(6)    Because the Regulatory Authority has failed to consider the fact that 

the respondent has misled the appellant by not discharging its duties 

as per the agreement. 

(7)     Because the Regulatory Authority has failed to consider the fact that 

the delay interest was wrongly charged by the respondent, since the 

respondent has failed to provide the benefit of the scheme "Azaadi Ka 

Jashn Gold Coin" to the appellant, due to which the appellant was 

forced to stop the installments, and due to the negligence of the 

respondent the Appellant is facing the problem and loss. 

(8)     Because the Regulatory Authority has failed to consider the fact that 

the delay interest was charged by the respondent at the time of 

pandemic Covid-19, when entire world was under the threat of Covid-

19. It is pertinent to mention here that the appellant was kept deprived 
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from the provisions of Article 14 of the Constitution Of India, 1950, 

which clearly avers that the State shall not deny to any person equality 

before the law or the equal protection of the laws, but in the instant 

case where every person got the benefit of the extension period due to 

the Pandemic Covid-19 (such as in the case of loan the Government 

provided moratorium period to the public at large, for the taxpayers 

the dates were extended for filing returns, the builder got the 

extension from RERA authority on project for 6 six months and also 

get exemption from paying delay interest to the allottee during this 

period), but the allottees were struggling to pay the timely 

installments and in case of the delay made in the payment by the 

allottees in any instalments they have been charged as per the delay 

interest mentioned in the agreement. Further during the outbreak of 

the Pandemic Covid-19, the promoters have got the benefit of the 

extension to complete the project as well as were exempted to pay the 

delay interest during the period of extension due to Pandemic Covid-

19, whereas the allottees were made to pay the delay interest and thus 

rights of the allottees got violated. The appellant has nowhere got this 

opportunity, whereas the appellant could be exempted from paying the 

delay interest during the period of pandemic. 

(9)     Because , the Regulatory Authority has failed to consider the fact that 

the Hon'ble Supreme Court and other Courts during the COVID-19 

pandemic gave relaxation to the general public by extending the 

limitation, which is still in continuance, but the Regulatory Authority 

has rejected the complaint of the Appellant on the ground that it is 

premature. 

(10)   Because the Regulatory Authority has failed to consider the fact that 

the respondent has made an offer for possession despite of the fact 

that the project is incomplete and not as per the agreement. 

(11)   Because the Regulatory Authority while passing the impugned order 

has failed to consider that the respondent has not obtained the OC/CC 

and therefore the respondent cannot make an offer for possession. 
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(12)  Because the National Consumer Dispute Redressal Commission, New 

Delhi in Consumer Complaint No. 417 of 2015 in the case of 

Harinder Singh vs. M/s Unitech Limited observed that serving 

notice without having completion certificate is itself not only 

deficiency of service but also unfair trade practice. 

(13)  Because the Regulatory Authority while passing the impugned order 

has failed to consider the fact that at the time when the respondent 

made an offer for possession, the respondent had not obtained the 

OC/CC and without obtaining occupancy certificate and completion 

certificate the respondent cannot offer the possession as per Section 

15-A of the Uttar Pradesh Urban Planning and Development Act, 

1973. 

(14)  Because as per section 4(5) of the Uttar Pradesh (Promotion of 

Construction, Ownership and Maintenance) Act, 2010 an apartment 

may be transferred, by the promoter to any person, only after 

obtaining the completion certificate from the prescribed Sanctioning 

Authority concerned, as per building bye laws. 

(15)   Because the Regulatory Authority has failed to consider the fact that 

as per the Written Statement (no documentary proof was submitted by 

the Respondent) the respondent had submitted the application for 

occupancy certificate on 30.03.2021 before the competent authority, 

the respondent issued offer of possession on 19.04.2021. Thus, the 

offer of possession given by respondent to the allottee/appellant on 

presumption of deemed occupancy certificate, was not in consonance 

with the provisions of Section 4(5) of the U.P. Apartment (Promotion 

of Construction, Ownership and Maintenance) Act, 2010. 

(16)   Because the similar issue of offering/handing over possession prior to 

obtaining occupancy certificate was also examined by the Hon'ble 

Supreme Court in Civil Appeal Nos. 1232 and 1443-1444 

Prasannakumaar v. Mantri Castles Pvt. Ltd. decided on 11.02.2019 

wherein it has been observed that possession cannot be handed over 

prior to obtaining occupancy certificate. 
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(17)   Because the Regulatory Authority has failed to consider the fact that 

once the offer for possession was made, the complaint of the appellant 

cannot be considered to be premature. 

(18)   Because the Regulatory Authority while passing the impugned order 

has failed to consider the fact that the appellant never sought the 

refund of the total deposited amount, the appellant always sought the 

relief of possession. Further the appellant sought the relief of refund 

of the loss amount and waiving off the illegal delay interest charged 

by the respondent. 

(19)  Because the impugned order passed by Regulatory Authority is cryptic, 

illegal and manifestly erroneous and is liable to be set aside. 

(20)   Because Regulatory Authority has committed manifest error of law in 

not granting the reliefs as sought by the appellant. 

(21) Because Regulatory Authority failed to examine the documents 

submitted by the appellant, since the respondent has misled the 

Learned Authority, without disclosing that the Respondent project is 

still not completed. 

(22)   Because the respondent cannot charge maintenance charges, without 

obtaining OC/CC from the competent authorities. 

(23).  Because the Regulatory Authority has failed to consider the fact that 

there is legitimate grievance that the appellant can have against the 

respondent which comes under ambit of the Act, 2016 and the 

prevailing Uttar Pradesh Real Estate (Regulation and Development) 

Rules 2016. 

4.  The appellant has prayed for the following reliefs:- 

(1)    To set aside the impugned order passed by the Regulatory Authority 

dated 21.12.2021. 

(2)    To direct the respondent to refund or wave off the illegal delay interest 

charged by the respondent amounting to Rs. 1,13,076/- as per letter 

dated 26.07.2021. 
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(3)  To direct the respondent to refund the amount of Rs.32,000/- (loss 

suffered by the appellant) along with delay interest.  

5.  The respondent filed its reply to the grounds of appeal and submitted that: 

5.1  The appellant is the allottee of the residential unit no. 50138, Block-Q in the 

project “14th Avenue”, situated at Gaur City-2, Gh-03, Sector 16C, Greater 

Noida, U.P. developed by the respondent, in terms of the Agreement for Sale 

dated 15.09.2018 executed between the parties.  The appellant had booked 

the said unit through Investors’ Clinic – a broker firm dealing with sales of 

units developed by the respondent.  

5.1  The said unit had been booked under a scheme introduced by the respondent 

for the aforesaid project by the name of “Azaadi Ka Jashn Gold Coin 

Scheme”, wherein the allottees were to become eligible for receiving a gold 

coin upon payment of 40% of total basic cost of their booked unit(s). 

5.2  In terms of the said agreement for sale the basic cost of the residential unit 

was Rs.39,11,227/- plus applicable taxes.  The appellant had opted for a 

construction linked payment plan, wherein demands for payment as per the 

floor wise completion of the tower were raised by the respondent to the 

appellant. Timely payment of the installments was the main essence of the 

Agreement for Sale.  The appellant did not honour the demands for payment 

raised by the respondent timely and belatedly made payments against 

various demand letters.  

5.3  Handing over of the possession of the allotted residential unit was subject to 

timely payment of the dues by the appellant as per the mutually agreed 

payment schedule and it was due to the various defaults in making timely 

payments which led to delay in offer of possession of the residential unit 

booked by the appellant.  

5.4  The appellant visited the Corporate Office of the respondent in the month of 

February 2020 in relation to processing of the gold coin as per the aforesaid 

scheme, where he was informed that the gold coin could not be processed 

earlier due to non-payment of 40% of the cost of the booked unit by him.  

The appellant expressed his desire to adjust the value of the gold coin 

against the outstanding amount of the booked unit.  The respondent issued 

an email dated 22.02.2020 informing the appellant about the proposed 
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amount (on the basis of the prevalent gold rate) to be adjusted against his 

outstanding amount and seeking his consent for processing the same.  The 

appellant replied the said email vide his email dated 23.02.2020 accepting 

the respondent’s offer and requesting the respondent to adjust the value of 

the gold coin against his current outstanding at that time.  The respondent 

adjusted the amount of Rs.1,63,787/- being the value of gold coin against the 

total cost of the booked unit of the appellant as per his consent and there 

remained no dispute between the parties qua the gold coin as per the 

aforesaid scheme. 

5.5  The proposed date of completion of the project was 31.03.2022 with a grace 

period of 6 months.  However, as per the office memorandum issued by 

Government of India, Ministry of Housing and Urban Affairs dated 

13.05.2020 followed by the decisions taken by the UP RERA in its 35th 

meeting the date of completion of all ongoing projects was extended by six 

months due to Covid-19 pandemic.  Therefore, the revised date of 

possession will be 31.03.2023. 

5.6  Despite repeated delays on the part of the appellant in making payments 

towards the booked unit, the respondent took timely steps to secure the 

required NOCs for electricity safety, lift, fire safety and structural design 

within time for the aforesaid project and timely applied for the Occupancy 

Certificate for the said project on 30.03.2021 vide an online Challan.  

Thereafter the respondent offered possession on 19.04.2021 on the basis of 

deemed OC dated 07.04.2021, whereby the appellant was required to 

complete all the formalities to proceed for delivery of possession and make 

the pending payments in terms of the demand letter attached with the letter 

for offer of possession.  It was the appellant who delayed in making the 

payment of the pending dues and completion of formalities for taking 

possession.   The project has already been completed by the respondent and 

the possession of the units has already been offered to most of the allottees 

including the appellant before the respective date of possession mentioned in 

the Agreement for Sale which was 31.03.2022 (without including the grace 

period and force majeure). 

5.7  It is admitted position that the appellant had defaulted in making timely 

payments towards the booked unit and it was in these circumstances that 



11 
 

penalty of delay interest was attracted in terms of clause 1.12 of the 

Agreement for Sale. Thus, it is highly erroneous on the part of the appellant 

to allege that the levy of the said interest is illegal. Further, the prayer for 

seeking waiver/refund of such delay interest is untenable in the light of his 

own admission of delay/default in making timely payments to the 

respondent.  

5.8  The appellant was in no way justified to stop payment of installments as 

timely payment was the essence of Agreement to Sale and delayed payments 

were subject to delay penalty. Therefore, delay interest was rightly charged 

from the appellant.  

5.9  Instead of clearing his dues and coming forward to take possession, the 

appellant filed a frivolous and ambiguous complaint bearing no. 

NCR144/06/75714/2021 on 15.06.2021 before the Regulatory Authority 

raising erroneous allegations and seeking relief of refund. The Regulatory 

Authority, after hearing both the sides, rightly dismissed the aforesaid 

complaint holding that the complaint filed by the appellant was premature.  

6.  The   appellant filed reply/rejoinder to the objection of the respondent 

denying the averments made by the respondent in the objection, reiterating 

the averments made by the appellant in the memo of appeal.  The appellant 

further submitted that: 

6.1  Initially the appellant was never told that in order to avail the benefits of 

72gms Gold Coin the appellant has to deposit 40% of the cost of the unit.  

The appellant was informed about 40% deposit through email dated 

02.04.2019.  After getting the information the appellant paid the remaining 

amount as demanded.  

6.2  The Regulatory Authority has failed to examine the fact that offer of 

possession was given on the presumption of deemed Occupancy Certificate 

which was not in consonance with the provisions of Section 4(5) of the U.P. 

Apartment (Promotion of Construction, Ownership and Maintenance) Act 

2010.  The Regulatory Authority also failed to examine the fact that the 

delay was caused due to negligence of the respondent and, therefore, the 

appellant should not suffer by paying the delay interest.  
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6.3  The appellant has made payment of all the installments timely.  It is the 

respondent who has breached the contract.  Further, the respondent has 

violated the provisions of Sections 11 and 12 of the Act 2016.  The 

respondent has misled the appellant and provided wrong and incorrect 

information.  

7.  Heard Shri Vaibhav Tewari, learned counsel for the appellant and Shri 

Samrat Vaish, learned counsel for the respondent. 

8.  On examination of the pleadings, records and submissions of the parties, the 

admitted position is as under:-- 

8.1  The appellant had booked a residential unit no.50138, Block-Q in the project 

“14th Avenue”, situated at Gaur City-2, through Investors’ Clinic (a broker 

firm dealing with sales of units developed by the respondent), under the 

“Azaadi Ka Jashn Gold  Coin Scheme”, wherein the allottees were eligible 

for receiving a gold coin upon payment of 40% of total basic cost of the 

booked unit.  As per terms of the agreement for sale the basic cost of the 

residential unit was Rs.39,11,227/- plus applicable taxes.   

8.2  The appellant had opted for a construction linked payment plan, wherein 

demands for payment as per the floor wise completion of the tower were 

raised by the respondent to the appellant.  Timely payment of the 

installments was the main essence of the Agreement for Sale dated 

15.09.2018.   

8.3  As per respondent, the appellant did not adhere to timely payment of the 

demands raised by the respondent.  The appellant in his averments admitted 

the fact of stopping the payment on the ground that the appellant did not get 

any satisfactory response from the respondent on his email dated 21st July 

2019 with respect to non receipt of gold coin as promised under the scheme. 

8.4  As per respondent, the appellant visited its Corporate Office in the month of 

February 2020 in relation to processing of gold coin as per the scheme in 

question, where he was informed that the gold coin could not be processed 

earlier due to non-payment of 40% of the cost of the booked unit.  The 

appellant expressed his desire to adjust the value of the gold coin against the 

outstanding amount of the booked unit and the respondent vide email dated 

22.02.2020 informed the appellant about the proposed amount, on the basis 
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of the prevalent gold rate, to be adjusted against his outstanding amount and 

seeking his consent for processing the same.  The appellant vide his email 

dated 23.02.2020 accepted the respondent’s offer to adjust the value of the 

gold coin against his current outstanding at that time and accordingly the 

respondent adjusted the amount of Rs.1,63,787/- being the value of the gold 

coin against the total cost of the booked unit of the appellant.   

8.5  As per clause 7.1 of the Agreement for Sale dated 15.09.2018 the possession 

of the unit was to be handed over by the respondent to the appellant on 

31.03.2022 unless there is delay or failure due to war, flood, drought, fire, 

cyclone, earthquake or any other calamity caused by nature affecting the 

regular development of the real estate project.   

8.6  The respondent specifically asserted that despite repeated delay on the part 

of the appellant in making payments towards the booked unit, the respondent 

took timely steeps to secure the required NOCs for electricity safety, lift, fire 

safety and structural design within time for the aforesaid project and timely 

applied for the Occupancy Certificate of the said project on 30.03.2021.  The 

respondent, thereafter, offered possession on 19.04.2021 on the basis of 

deemed OC dated 07.04.2021, whereby the appellant was required to 

complete all the formalities to proceed for delivery of possession and make 

payments in terms of the demand letter annexed with the letter of offer of 

possession.  As the appellant defaulted in making timely payments towards 

the booked unit, hence the respondent, invoking the provisions of clause 

1.12 of the Agreement for Sale dated 15.09.2018 levied penalty of interest 

for delay in making payment of the installments.  The appellant was in no 

way justified to stop payment of installments as timely payment was the 

essence of Agreement to Sale and delayed payments were subject to delay 

penalty.   

8.7  The appellant, instead of clearing his dues and approaching the respondent 

for possession, filed a Complaint No. NCR144/06/75714/2021 before the 

Regulatory Authority seeking refund, stating therein that the unit was sold 

under “Azaadi Ka Jashn Gold Coin” scheme as per which he was supposed 

to get 72 gram Gold Voucher, but the builder started to harass him by not 

giving gold coin because of which he was forced to stop the payments, only 
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then the builder adjusted that amount against gold coin and now the builder 

is wrongly charging interest and putting the delayed payment. 

8.8  On examination of the complaint dated 15.06.2021 (annexure-14 to the 

memo of appeal), we found that under the heading ‘Relief Sought’ the 

appellant has prayed for refund, but in the pleadings of the instant appeal it 

has been stated that the appellant filed complaint seeking relief of waiver of 

the amount charged by the respondent as delay interest and to direct the 

respondent to give possession of the unit, execute sale deed as well as charge 

maintenance charges after 6 months and holding charges after 9 months and 

to compensate the appellant for the difference in the value of Gold Coin 

which was approximately Rs.32,000/- along with delay interest.  

8.9  The Regulatory Authority, by means of impugned order dated 21.12.2021, 

treating the complaint of the appellant for refund of the deposited amount, 

framed a question ‘as to whether the complaint of the complainant is 

premature and whether the complainant is entitled for prayed relief’ and 

after taking into consideration (i) the provisions of clause 7.1 of the 

Agreement for Sale dated 15.09.2018, whereby the possession of the unit 

was to be given by 31.03.2022, (ii) the fact that the complainant filed the 

complaint prior to said date on 15.06.2021, and (iii) the fact that the 

respondent, on the basis of requisite  NOCs, offered possession to the 

appellant on 19.04.2021 on the basis of deemed OC on 07.04.2021, rejected 

the claim of the appellant being premature. 

9.  In order to appreciate the issues involved in the present appeal, we deem it 

proper to cull out the relevant provisions of the Agreement for Sale dated 

15.09.2018, as under:-- 

1.12  The allottee has paid a sum of Rs.20,000/- (rupees Twenty Thousand 
Only) as booking amount being part payment towards the Total Cost 
of the [Apartment/Plot/Unit] at the time of application, the receipt of 
which the Promoter hereby acknowledges and the Allottee hereby 
agrees to pay the remaining price of the [Apartment/Plot/Unit] as 
prescribed in the Payment Plan as may be demanded by the Promoter 
within the time and in the manner specified therein: 

Provided that if the allottee delays in payment towards any amount 
for which is payable, he shall be liable to pay interest @ 9.5% per 
annum. 
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5.  TIME IS ESSENCE 

Time is of essence for the Promoter as well as the Allottee. The 
Promoter shall abide by the time Schedule for completing the project 
and handing over the [Apartment/Plot/Unit] to the Allottee and the 
common areas to the association of the allottees after receiving the 
occupancy certificate/the completion certificate or both, as the case 
may be. Similarly, the Allottee shall make timely payments of the 
installment and other dues payable by him/her and meeting the other 
obligations under the Agreement subject to the simultaneous 
completion of construction by the Promoter as provided in Schedule D 
("Payment Plan"). 

6.2  Fit-out 

       That although all the major construction of the apartments/plot/units 
will be completed, however the final touch i.e. installation of sanitary 
ware, kitchen sink, CP fittings, hardware accessories, final touch of 
paint etc. will be done during the "Fit Out Period". It has been 
experienced that if the final touch to an apartment/unit has been given 
and the possession delays as the allottee(s) do not proceed with, the 
said finished apartment/unit get deteriorates with the span of time. 
Therefore the concept of Fit-Out period has been adopted and being 
applied. The final touch which will take 20 to 30 days for an 
individual apartment/unit and the owner(s) allottee(s) may get these 
final installations done in his/her/their own presence, if desired so. 
Note: The items in the apartment/plot/unit as per the specification 
(Schedule-B). 

7.  POSSESSION OF THE APARTMENT/PLOT/UNIT 

7.1  Schedule for possession of the said [Apartment/Plot/Unit]: The 
Promoter agrees and understands that timely delivery of possession of 
the [Apartment/Plot/Unit] is the essence of the Agreement. The 
Promoter, based on the approved plans and specifications, assures to 
hand over possession of the [Apartment/Plot/Unit] on 31.03.2022 
unless there is delay or failure due to war, flood, drought, fire, 
cyclone, earthquake or any other calamity caused by nature affecting 
the regular development of the real estate project ("Force Majeure"). 
If, however, the completion of the Project is delayed due to the Force 
Majeure conditions then the Allottee agrees that the Promoter shall be 
entitled to the extension of time for delivery of possession of the 
[Apartment Plot/unit] provided that such force majeure conditions are 
not of a nature which make it impossible for the contract to be 
implemented. The Allottee agrees and confirms that, in the event it 
becomes impossible for the Promoter to implement the project due to 
Force Majeure conditions, then this allotment shall stand terminated 
and the Promoter shall refund to the Allottee the entire amount 
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received by the Promoter from the allotment within 45 days from that 
date. 

7.3  Failure of Allottee to take Possession of [Apartment/Plot/Unit]: 
Upon receiving a written intimation from the Promoter, the Allottee 
shall take possession of the [Apartment/Plot/Unit] from the Promoter 
by executing necessary indemnities, undertakings and such other 
documentation as prescribed in this Agreement, and the Promoter 
shall give possession of the [Apartment/Plot/Unit] to the allottee. In 
case the Allottee fails to take possession within the time provided, 
such Allottee shall continue to be liable to pay maintenance charges 
as applicable, the allottee(s) shall also be liable for the payments of 
levy/penalty/charges imposed by the Greater Noida Industrial 
Development Authority. 

9.   EVENTS OF DEFAULTS AND CONSEQUENCES 

9.1  Subject to the Force Majeure clause, the Promoter shall be 
considered under a condition of Default, in the following events: 

(1) Promoter fails to provide ready to move in possession of the 
[Apartment/ Plot/Unit] to the Allottee within the time period 
specified. For the purpose of this clause, 'ready to move in 
possession' shall mean that the apartment/plot/unit shall be in a 
habitable condition which is complete in all respects; 

(2)  Discontinuance of the Promoter's business as a developer on 
account of suspension or revocation of his registration under 
the provisions of the Act or the rules or regulations made 
thereunder. 

9.2  In case of Default by Promoter under the conditions listed above, 
Allottee is entitled to the following: 

(i) Stop making further payments to Promoter as demanded by the 
Promoter. If the Allottee stops making payments, the Promoter 
shall correct the situation by completing the construction 
milestones and only thereafter the Allottee be required to make 
the next payment without any penal interest; or 

(ii) That where an Allottee(s) does not intend to withdraw from the 
project or terminate the Agreement, he shall be paid, by the 
promoter, interest at the rate specified in the Rules, for every 
month of delay till the handing over of the possession of the 
[Apartment/Plot/Unit]. 

9.3  The Allottee shall be considered under a condition of Default, on the 
occurrence of the following events: 

(i) In case the Allottee fails to make payments for two consecutive 
demands made by the Promoter as per the Payment Plan 
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annexed hereto, despite having been issued notice in that 
regard the allottee shall be liable to pay interest @ 9.5% per 
annum to the promoter on the unpaid amount at the rate 
specified in the Rules. 

(ii)  In case of Default by Allottee under the condition listed above 
continues for a period beyond Two consecutive months after 
notice from the Promoter in this regard, the Promoter shall 
cancel the allotment of the [Apartment Plot/unit] in favor of the 
Allottee and refund the amount money paid to him by the 
allottee by deducting the 25% amount of the total cost and the 
interest liabilities and this Agreement shall there upon stand 
terminated. 

10.  In order to appreciate the controversy on the basis of pleadings on record, 

grounds pressed by the learned counsel for the appellant and submissions of 

learned counsel for the parties, we deem it proper to frame the following 

issues:-- 

(1)  Whether the complaint of the appellant was for refund of the amount 

deposited towards the booked unit? 

(2)  Whether the offer of possession by the respondent vide letter dated 

19.04.2021 on the basis of deemed OC from the competent authority 

on 07.04.2021 was in accordance with the provisions of the Act 2016 

read with Section 4(5) of the Uttar Pradesh Apartment (Promotion of 

Construction, Ownership and Maintenance) Act 2010 and Section 15-

A of the U.P. Urban Planning and Development Act 1973? 

(3)  Whether the respondent was justified in invoking the provisions of the 

Agreement for Sale dated 15.09.2018 for demanding interest due to 

delay in payment of installments by the appellant? 

(4)  Whether the appellant was justified in stopping the payment of 

installments on account of non-adjustment of the amount of Gold  

Coin offered at the time of booking of the unit in question under the 

“Azaadi Ka Jashn Gold Coin” scheme? 

(5)  Whether the rate of interest @ 9.5% per annum in case of default by 

the allottee in payment and interest at the rate specified in the rules in 

case of default by the promoter is in consonance with the provisions 

of the Act and Rules 2016?  If not, what rate of interest is required to 

be paid by either of the parties in case of default? 
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(6)  Whether there is any illegality or perversity in the impugned order 

dated 21.12.2021 passed by the Regulatory Authority? 

11.  Vide Issue No. (1) we are required to examine as to whether the complaint 

of the appellant was for refund of the amount deposited towards the booked 

unit. 

11.1  The examination of the complaint filed by the appellant on 15.06.2021 

before the Regulatory Authority (contained in annexure-14 to the memo of 

appeal) reveals that the appellant under the heading ‘Relief Sought’ 

mentioned ‘Refund’ and under ‘Ground’ ‘Misleading information through 

prospectus/advertisements’, mentioned that the unit has gold coin scheme, 

builder harassed to give the same, the complainant was forced to stop 

payment to get gold coin, later builder shared interest of Rs.1,06,990/- and 

made it look like delayed payment. 

11.2  The proceedings of 26.10.2021 before the Regulatory Authority, reveal that 

the submissions of the complainant were regarding waiver of the interest 

demanded by the respondent. 

11.3  On examination of the pleadings of the complaint we are of the considered 

view that the relief sought by the complainant has not been happily worded, 

but on examination of the proceedings before the Regulatory Authority 

dated 26.10.2021 it is clear that the claim of the appellant was with respect 

to refund/waiver of the interest charged by the respondent.  But the 

Regulatory Authority, while passing the impugned order, without looking 

into the proceedings dated 26.10.2021, treated the complaint of the appellant 

for refund of the deposited amount and rejected the same being premature as 

the complaint was filed on 15.06.2021 much before 31.03.2022 which was 

the assured date of possession in the Agreement for Sale dated 15.09.2018.   

11.4  Therefore, we hold that the complaint of the appellant was not for refund of 

the deposited amount towards booked unit, but it was for refund/waiver of 

the interest charged by the respondent for delayed payments.  Issue no. (1) is 

answered accordingly. 

12.  Vide Issue No. (2) we are required to examine as to whether the offer of 

possession by the respondent vide letter dated 19.04.2021 on the basis of 

deemed OC from the competent authority on 07.04.2021 was in accordance 
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with the provisions of the Act 2016 read with Section 4(5) of the Uttar 

Pradesh Apartment (Promotion of Construction, Ownership and 

Maintenance) Act 2010 and Section 15-A of the U.P. Urban Planning and 

Development Act 1973. 

12.1  On examination of the pleadings and the documents placed on record by the 

respondent it is evident that the respondent applied for OC of the project in 

question on 30.03.2021 and offered possession to the appellant vide letter 

dated 19.04.2021 on the basis of deemed OC dated 07.04.2021.  The offer of 

possession is annexure-13 to the memo of appeal and on examination of the 

same we could not find any word written by the respondent with respect to 

invoking deemed OC from the competent authority.  The respondent also not 

mentioned in the said letter of offer of possession regarding receipt of NOCs 

from the respective departments, whereas Chapter III of the Act 2016 

prescribes the functions and duties of promoter and Section 11(4)(b) casts 

duty upon the promoter to obtain the completion certificate or the occupancy 

certificate, or both, as applicable, from the relevant competent authority, as 

per local laws and other laws for the time being in force and to make it 

available to the allottees individually or to the association of allottees, as the 

case may be.   

12.2  In para 13 of the reply filed by the promoter/respondent before the 

Regulatory Authority a list of 4 NOCs and their dates has been mentioned.  

The said list is reproduced below:-- 

NOC List NOC’s Dated. 

 Lift NOC 29.01.2021 

 Fire NOC 22.02.2021 

 Structural NOC 09.03.2021 

 Electrical NOC 16.01.2018 

  

12.3  Section 2 (zf) of the Act 2016 defines the Occupancy Certificate as under:-- 

“occupancy certificate” means the occupancy certificate or such 

other certificate by whatever name called, issued by the competent 

authority permitting occupation of any building, as provided under 
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local laws, which has provision for civic infrastructure such as water, 

sanitation and electricity.”  

 Nothing has been placed on record by the respondent with respect to 

functional status of water supply and sanitation.  The provisions of Section 

4(5) of the Uttar Pradesh Apartment (Promotion of Construction, Ownership 

and Maintenance) Act 2010 provide that if the completion certificate is not 

issued by the prescribed sanctioning authority within three months of 

submission of the application by the promoter complete with all certificates 

and other documents required, the same shall be deemed to have been issued 

after the expiry of three months.  Similarly the provisions of Section 15-A of 

the Uttar Pradesh Urban Planning and Development Act, 1973 provide that 

if completion certificate is not granted and refusal to grant it is not intimated 

within three months after receipt of the notice of completion, it shall be 

deemed that the completion certificate has been granted by the Authority. 

12.4  It is admitted case of the respondent that occupation certificate for the 

project in question was applied on 30.03.2021 vide online challan and in 

pursuance to the provisions of Section 4(5) of the Uttar Pradesh Apartment 

(Promotion of Construction, Ownership and Maintenance) Act 2010 read 

with Section 15-A of the Uttar Pradesh Urban Planning and Development 

Act, 1973, and thus by any stretch of imagination, the deemed occupancy 

certificate cannot be said to have been granted on 07.04.2021 i.e. just after 7 

days of filing online application.   

12.5  Further, as per provisions of Section 11(4)(b) of the Act 2016 the promoter 

is required to make available completion/occupancy certificate to the allottee 

individually and since in the instant case the respondent is claiming deemed 

occupancy certificate on 07.04.2021, the respondent was required to make 

specific mention regarding invoking of deemed clause in its offer of 

possession dated 19.04.2021 and also provide copies of respective NOCs 

from the concerned departments necessary for making application for 

OC/CC before the competent authority. On examination of offer of 

possession dated 19.04.2021 we could not find any mention regarding either 

invoking deemed occupancy certificate from the competent authority or 

details of the NOCs issued by the respective departments.   
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12.6  Therefore, on one hand invoking deemed occupancy certificate was against 

the provisions of Section 4(5) of the Uttar Pradesh Apartment (Promotion of 

Construction, Ownership and Maintenance) Act 2010 and Section 15-A of 

the Uttar Pradesh Urban Planning and Development Act, 1973, and on the 

other hand the offer of possession was also against the provisions of Section 

11(4)(b) of the Act 2016.  Therefore, the offer of possession cannot be 

treated to be legal offer of possession.  Issue no. (2) is answered 

accordingly. 

13.  Vide Issue No. (3) we are required to examine as to whether the respondent 

was justified in invoking the provisions of the Agreement for Sale dated 

15.09.2018 for demanding interest due to delay in payment of installments 

by the appellant   

     And  

 Vide Issue No. (4) we are required to examine as to whether the appellant 

was justified in stopping the payment of installments on account of non-

adjustment of the amount of Gold  Coin offered at the time of booking of the 

unit in question under the “Azaadi Ka Jashn Gold Coin” scheme. 

13.1  Since both these issues are related to each other, therefore, they are being 

taken up together.  

13.2  Though in the pleadings the respondent admitted the booking of the unit by 

the appellant under the ‘Azaadi Ka Jashn Gold Coin’ scheme, which entitled 

the appellant for a gold coin of 72 grams and the amount of the same has 

been adjusted with the consent of the appellant vide email dated 23.02.2020, 

but in the Agreement for Sale dated 15.09.2018 nothing has been mentioned 

about ‘Azaadi Ka Jashn Gold Coin’ scheme and offer of gold coin.  The 

Agreement for Sale dated 15.09.2018 has been signed by both the parties 

voluntarily wherein under clause 1.12 the allottee agrees to pay the 

remaining price of the apartment/plot/unit as prescribed in the payment plan 

as may be demanded by the promoter within the time and in the manner 

specified therein and in default of payment he is liable to pay interest @ 

9.5% per annum. 

13.3  Clause 5 of the Agreement for Sale dated 15.09.2018 provides that time is of 

essence for the promoter as well as the allottee.  The allottee is required to 



22 
 

make timely payments of the installments and other dues payable by him 

and meet other obligations under the agreement subject to simultaneous 

completion of construction by the promoter as provided in Schedule D 

(Payment Plan). 

13.4  Clause 7.3 further provides that if the allottee fails to take possession within 

the time provided, he shall continue to be liable to pay maintenance charges 

as applicable along with levy/penalty/charges imposed by the Greater Noida 

Industrial Development Authority. 

13.5  Further, clause 9.3 of the Agreement for Sale dated 15.09.2018 provides that 

in case the allottee fails to make payments for two consecutive demands 

made by the promoter as per the payment plan, despite having been issued 

notice in that regard, the allottee shall be liable to pay interest @ 9.5% per 

annum to the promoter on the unpaid amount at the rate specified in the 

Rules and in case the default by allottee continues for a period beyond two 

consecutive months after notice from the promoter in this regard, the 

promoter shall cancel the allotment of the unit and refund the amount paid to 

him by the allottee by deducting 25% of the total cost and interest liabilities 

and the agreement shall thereupon stand terminated.  

13.6  In our considered view, if an allottee fails to make payment as per the 

payment plan, he is liable to pay interest as per the terms and conditions of 

the agreement.  Stopping of payment of the installments is admitted by the 

appellant on the ground of non-resolution of the issue of gold coin, 

therefore, in our considered view the act of the appellant stopping the 

payment of the installments against the provisions of the agreement warrants 

penalty interest for the delayed payment and the respondent was justified in 

claiming interest for the delayed payments. Further, an allottee can stop 

payment if the project is held up or failed to achieve the milestone indicated 

in the payment schedule.  

13.7  In view of the above analysis we are of the considered view that the 

respondent was justified in invoking the provisions of the Agreement for 

Sale dated 15.09.2018 for demanding interest due to delay in payment of 

installments by the appellant.  Further, the appellant was not justified in 

stopping the payment of installments on account of non-adjustment of the 

amount of Gold Coin offered at the time of booking of the unit in question 
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under the “Azaadi Ka Jashn Gold Coin” scheme.  Issue nos. (3) and (4)  are 

answered accordingly.  

14.  Vide Issue No. (5) we are required to examine as to whether the rate of 

interest @ 9.5% per annum in case of default by the allottee in payment and 

interest at the rate specified in the rules in case of default by the promoter is 

in consonance with the provisions of the Act and Rules 2016?  If not, what 

rate of interest is required to be paid by either of the parties in case of 

default. 

14.1  Section 18 (1) of the Act clearly provides that if an Allottee wishes to 

withdraw from the Project on the ground that the Promoter is unable to give 

possession in accordance with the Agreement for Sale within the date 

specified therein, then the Promoter shall return the amount received from 

the Allottee in respect of that property with interest and compensation, on 

the Allottees’ demand. The power of exercising the option of either staying 

in the Project or for withdrawing from it lies only with the Allottees under 

the provisions of Section 18 (1) of the Act. Further, Section 19(4) of the Act 

2016 gives right to the allottees to claim refund along with interest and/or 

compensation in case the Promoter fails to give possession of the apartment 

in accordance with the terms and conditions of Agreement for sale. 

14.2 The Hon’ble Bombay High Court in the case of Neelkamal Realtors 

Suburban Pvt. Ltd. And others Vs. Union of India (2018)1 Bom R 558 

observed as under:-- 

"Section 18(1)(b) lays down that if the promoter fails to complete or is 
unable to give possession of an apartment due to discontinuance of 
his business as a developer on account of suspension or revocation of 
the registration under the Act or for any other reason, he is liable on 
demand to the allottees, in case the allottee wishes to withdraw from 
the project, without prejudice in this behalf including compensation. If 
the allottee does not intend to withdraw from the project he shall be 
paid by the promoter interest for every month's delay till handing over 
of the possession. The requirement to pay interest is not a penalty as 
the payment of interest is compensatory in nature in the light of the 
delay suffered by the allottee who has paid for his apartment but has 
not received possession of it. The obligation imposed on the promoter 
to pay interest till such time as the apartment is handed over to him is 
not unreasonable. The interest is merely compensation for use of 
money". 
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14.3  Subsequently, in Wg. Cdr. Arifur Rahman Khan & Others Vs. DLF 

Southern Homes Pvt. Ltd., reported in (2020) SCC Online 667 affirming 

the view taken in the Judgment in Pioneer’s case (Supra) the Hon’ble 

Supreme Court held that the term of the agreement authored by the 

Developer does not maintain a level platform between the Developer and the 

flat purchaser. The stringent terms imposed on the flat purchaser are not in 

consonance with the obligation of the Developer to meet the time lines for 

construction and handing over possession, and do not reflect an even 

bargain. The failure of the Developer to comply with the contractual 

obligation to provide the flat within the contractually stipulated period, 

would amount to a deficiency of service. Given the one-sided nature of the 

Apartment Buyer’s Agreement, the consumer fora had the jurisdiction to 

award just and reasonable compensation as an incident of the power to direct 

removal of deficiency in service. 

14.4   Recently the Hon’ble Supreme Court, while dealing with the provisions of 

Section 18 of the Act, 2016, in the case of M/S Imperia Structures Ltd. Vs. 

Anil Patni and another, Civil Appeal Nos. 3581-3590 of 2020, decided on 

02.11.2020, vide para 23, was pleased to observe that the right so given to 

the allottee is unqualified and if availed, the money deposited by the allottee 

has to be refunded with interest at such rate as may be prescribed and the 

proviso to Section 18(1) contemplates a situation where the allottee does not 

intend to withdraw from the Project.  In that case he is entitled to and must 

be paid interest for every month of delay till the handing over of the 

possession.  It is upto the allottee to proceed either under Section 18(1) or 

under proviso to Section 18(1). 

14.5  U.P. Government framed "Uttar Pradesh Real Estate (Regulation and 

Development) (Agreement for Sale/Lease) Rules, 2018" (hereinafter referred 

to as Rules, 2018), wherein under Rule 9.2(ii) and 9.3(i), the rate of interest 

payable by the promoter or by the allottee respectively are defined in case of 

default by either of the party. These Rules are extracted below :-  

Rule 9.2(ii) 

The Allottee shall have the option of terminating the Agreement in 

which case the Promoter shall be liable to refund the entire money paid by 
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the Allottee under any head whatsoever towards the purchase of the 

apartment, along with interest at the rate equal to MCLR (Marginal Cost of 

Lending Rate) on home loan of State Bank of India + 1% unless provided 

otherwise under the Rules, within forty-five days of receiving the termination 

notice:  

Provided that where an Allottee does not intend to withdraw from the 

Project or terminate the Agreement, he shall be paid, by the Promoter, 

interest at the rate prescribed in the Rules, for every month of delay till the 

handing over of the possession of the Apartment/Plot, which shall be paid by 

the Promoter to the Allottee within forty-five days of it becoming due. 

 Rule 9.3 

The Allottee shall be considered under a condition of Default, on the 

occurrence of the following events : 

Rule 9.3(i) 

In case the Allottee fails to make payments for 2(two) consecutive 

demands made by the Promoter as per the Payment Plan annexed hereto, 

despite having been issued notice in that regard the Allottee shall be liable 

to pay interest to the promoter on the unpaid amount at the rate equal to 

MCLR (Marginal Cost of Lending Rate) on home loan of State Bank of India 

+ 1% unless provided otherwise under the Rules. The Promoter must not be 

in default to take this benefit.  

14.6    On examination, we find that these Rules-2018 notified by U.P. Government 

are in consonance with the definition of interest as provided in Section 2(za) 

of the Act, in as much as that the interest chargeable from the allottee by the 

promoter, in case of default in payment as per demand, is equal to the rate of 

interest which the promoter is liable to pay to the allottee, in case of 

default/delayed possession on the part of promoter. 

14.7 We have come across various orders of the Regulatory Authority wherein it 

had granted interest at the rate of MCLR+1% per annum in case of delayed 

projects and had an occasion to examine the issue of rate of interest at 

MCLR+1% awarded by the Regulatory Authority in Appeal No. 295 of 
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2019 (U.P. Avas Vikas Parishad Vs. Devesh Kumar Tiwari) decided on 

20.02.2020 and held as follows:- 

“We feel that this imbalance is on account of the fact that the 
buyer/allottee has much less bargaining power as compared to the 
seller in the real estate market and therefore the buyers/allottees have 
no choice but to sign on such "dotted line", "one sided, unfair and 
unreasonable" terms and conditions/Agreements. We are therefore of 
the view that the rate of MCLR +1% , as prescribed by the 
Government and as being ordered by the Regulatory Authority, be 
payable from the date of deposit of money in case the allottee wishes to 
withdraw from the project; and from the specified/expected date of 
possession in case the allottee wishes to stay in the project, would 
balance the equities and are just and fair and will fall within the term 
"interest at such rate as may be prescribed" as used in Sections 12, 18 
& 19.........” 

14.8  The Hon’ble Supreme Court in Civil Appeal Nos. 4910-4941/2019 DLF 

Homes Panchkula Pvt. Ltd. Vs. D. S. Dhanda etc.etc. with Civil Appeal 

Nos. 4942-4945/2019 DLF Homes Panchkula Pvt. Ltd. Vs. Sudesh Goel 

etc. decided on 10.05.2019 held in para 3 of the judgment as under:-- 

  “…… We feel it appropriate that, considering that the subject 

units in question are dwelling units, in a residential housing project, 

the rate of interest for house building loan for the corresponding 

period in a scheduled nationalized bank (take, State Bank of India) 

would be appropriate and logical, and, if floating/varying/different 

rates of interest were/are prescribed, the higher rate of interest should 

be taken for this instant computation.” 

 14.9 It is our considered view that drawing light from the Rules of 2018, and the 

fact that often and allottee/buyer has to supplement his savings by taking 

loan at the MCLR percent interest (compound), the simple rate of interest at 

MCLR+1 percent balances the equities and is in line with the word and spirit 

of the Act and can be taken as “interest at such rate as may be prescribed” as 

mentioned in Sections 12,18 and 19 of the Act, till the rate of interest for the 

purpose is notified by the State Government.  

14.10 Further, an allottee deposits amount under the hope and trust that he/she will 

get the flat within the time schedule advertised at the initial stage.  There 

may be certain cases where allottees might be residing in rented houses and 
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they might have managed their financial position in such a manner that after 

deposit of amount, they will get flats of their own and thereafter they will be 

free from payment of rent as then they will shift from rented houses to 

allotted flats but on account of inordinate delay in delivery of possession of 

allotted flats, their financial calculations and legitimate expectations stand 

frustrated causing various types of financial losses to them.  On the other 

hand once the promoter/builder made offers and same are accepted by the 

allottees with legitimate expectation, the obligation cast upon the 

promoter/builder is to complete the same within the time schedule 

mentioned in the offer and if they fail to discharge the same the affected 

allottees are entitled to the interest and/or compensation for delayed delivery 

of possession, as the allottees have parted with money which was earning 

interest.  If an allottee chooses to remain in the project and in case the 

allottee seeks refund then he is entitled for interest on the deposited amount 

and/or compensation in accordance with the provisions of the Act 2016, 

which in our considered view will be in accordance with the principles of 

equity as well.  

14.11 In view of the aforementioned analysis, we are of the view that the rate of 

interest @ 9.5% per annum in case of default by the allottee in payment and 

interest at the rate specified in the rules in case of default by the promoter is 

not in consonance with the provisions of the Act and Rules 2016.  The 

respondent is entitled for interest on account of delayed payment at the rate 

of MCLR+1% granted by the Regulatory Authority and the appellant is also 

entitled for interest on account of delayed possession at the rate of 

MCLR+1%, as it balances the equities between the parties. Issue no. (5) is 

answered accordingly.  

15.  Vide Issue No,. (6) we are required to examine as to whether there is any 

illegality or perversity in the impugned order dated 21.12.2021 passed by the 

Regulatory Authority. 

15.1  On examination of the impugned order dated 21.12.2021 we found that the 

Regulatory Authority considered the complaint of the appellant for refund of 

the deposited amount whereas as per our analysis on issue no. (1) we held 

that the complaint of the appellant was not for refund of the deposited 
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amount towards booked unit, but it was for refund/waiver of the interest 

charged by the respondent for delayed payments.  

15.2  Further, the Regulatory Authority, without examining the statutory 

provisions of Section 4(5) of the Uttar Pradesh (Promotion of Construction, 

Ownership and Maintenance) Act, 2010 read with Section 11(4)(b) of the 

Act 2016, treated the deemed occupancy certificate on 07.04.2021, on the 

basis of which offer of possession has been given on 19.04.2021 in place of 

31.03.2022, held that the complaint of the appellant dated 15.06.2021 was 

premature and accordingly rejected the same.  

15.3  In our considered view the Regulatory Authority failed to examine the 

pleadings, record and even the proceedings wherein in the second hearing on 

26.10.2021, the grievance with respect to levy of interest for delayed period 

has been mentioned.  Therefore, the Regulatory Authority has decided the 

complaint of the appellant without examining the grievance raised.   

15.4  We are of the considered view that the impugned order dated 21.12.2021 

passed by the Regulatory Authority rejecting the complaint of the appellant 

on the ground of being pre-mature was against the pleadings on record as 

well as against the proceedings before the Regulatory Authority, specially 

the proceedings dated 26.10.2021, wherein specific grievance of the 

complainant/appellant was mentioned regarding raising demand by the 

respondent with respect to delay penalty. Thus, the impugned order dated 

21.12.2021 passed by the Regulatory Authority is perverse, illegal and is 

liable to be set aside. Issue no. (6) is answered accordingly.  

16.  In view of the aforesaid analysis, we set aside the impugned order and 

partly allow the appeal with the following directions:-- 

(a)  The respondent is directed to offer possession of the unit in question 

to the appellant along with OC/CC in accordance with the provisions 

of Section 11(4)(b) of the Act 2016 read with Section 4(5) of the Uttar 

Pradesh Apartment (Promotion of Construction, Ownership and 

Maintenance) Act 2010 and Section 15-A of the Uttar Pradesh Urban 

Planning and Development Act, 1973, within 30 days from the date of 

this order, if the same has not already been issued in the manner stated 

hereinabove.  
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(b)  The appellant will pay interest on the defaulted payment of 

installments at the rate of MCLR+1% per annum instead of 9.5% per 

annum.  

(c)  The respondent will pay interest at the rate of MCLR+1% per annum 

to the appellant for the delay period from the proposed date of 

possession in the agreement dated 15.09.2018 till the date of legal 

offer of possession as directed in direction (a) above.  The amount of 

interest will be adjusted towards final demand.  

(d)  No order as to costs.  

Dated:  29th May, 2023 
Shakir     (K. K. Jain)      (D. K. Arora) 

 

 

 

 

 


