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Hon’ble Mr. Justice Suneet Kumar, Chairman
Hon’ble Mr. Devindar Singh Chaudhry, Technical Member

Heard, Sri Vanshaj Shukla, holding brief of Sri Saghar Mehdi, learned counsel
for the respondent and Ms. Aahuti Agrawal, holding brief of Sri Abhishek Khare,
learned counsel for the appellant.

We had on 22.05.2025 confined the appeal to the validity and legality of the
cancellation letter dated 26.06.2019, issued by the respondent promoter
terminating the unit for default of the appellant. The order dated 22.05.2025 is

extracted: -

“Heard Ms. Aahuti Agrawal, learned counsel for the appellant and Sri
Saghar Mehdi, learned counsel for the respondent.

Learned counsel for the appellant has incorporated the amendment
and duly uploaded the amended copy of appeal.

On specific query, learned counsel appearing for the respondent
submits that the respondent does not desire to file any objection to the
amended memo of appeal. He further submits that the matter be heard
on merit.

Heard learned counsel for the parties.

The appellant allottee is assailing the order dated 26.11.2020, passed
in Complaint No. LKO 187/12/0558/2019, by the Regulatory Authority
at Varanasi, whereby a direction came to be issued to refund the
amount deposited by the appellant allottee.

Learned counsel for appellant does not dispute that the deposited
amount has since been refunded by the respondent promoter. The
appellant confines the appeal to the rate of admissible interest on the
deposited amount till the date of refund. Learned counsel for appellant
submits that the appellant had applied for a residential flat on



08.11.2023 in the project floated by the respondent. The unit, being
Flat No. 602 in ‘Lavkush Apartment’, came to be allotted on
18.09.2014. It is submitted that the terms and conditions to the
allotment letter does not specify the date on which the project would
be completed.

The appellant filed a complaint on 13.12.2019 seeking relief of
possession. The respondent promoter put in appearance and contested
the complaint on merit by filing written statement. A categorical stand

was taken by the respondent that the unit allotted to the appellant came
to be cancelled on 26.10.2019 due to default of the appellant.

It is admitted that the cancellation order and its validity was not
challenged by the appellant in the complaint. The Regulatory
Authority, consequently, directed refund of the deposited amount.

In this backdrop, the only issue that arises for consideration is as to
whether the appellant allottee is entitled to interest on deposit upon
cancellation of the unit by the respondent for default.

Learned counsel for appellant prays for and is granted time to address
on the issue.

List/put up this case tomorrow i.e. 23.05.2025 for orders/hearing.”

Learned counsel for the appellant submits that the deposited amount as per the
judgment and decree dated 26.11.2020 has been refunded by the respondent
promoter on 08.01.2021. The issue in the present appeal is confined to the interest
on the amount refunded (deposit).

Learned counsel for the respondent in rebuttal submits that since they had
cancelled the unit, which was not subjected to challenge by the appellant in terms
for Section 11 (5) of the Act, therefore, respondent is not entitled to pay interest
on the deposit.

Learned counsel for the appellant submits that the cancellation of the unit came
to be revoked on the legal notice served by the appellant on the respondent which
is reflected from the reply dated 05.12.2019 communicated by the respondent to
the appellant.

Learned counsel for the respondent submits that since the appellant did not show

any willingness, neither, responded to the proposal, therefore, the allegation that



10.

the cancellation of the unit was revoked is not reflected in the reply dated
05.12.2019.

Learned counsel for the respondent has placed reliance on the decision rendered
by this Tribunal in Raksha Sonkar Vs. M/s. Paarth Infrabuild Pvt. Ltd.
(Appeal No. 282/2021) decided on 04.08.2025, to urge that the appellant cannot
compel the respondent to pay interest on the deposited money without having
challenged the validity of the cancellation of the unit. Para 8.2 of the order is
extracted: -

“Section 31 of the Act, 2016 has provision to the effect that an
aggrieved person can file appeal. The right to ask the refund of
deposited amount in a delayed project is a right of an allottee as
mentioned in Section 18 (1) of the Act, 2016. Answer to the Issue No.
1 makes it very clear that after the cancellation of the unit, the relation
between the appellant and respondent promoter has been ceased and
after  cancellation of the wunit by the promoter, the
complainant/appellant is no more allottee. The status of the
complaint/appellant allottee as an allottee can be restored only after
the setting aside the cancellation of the allotted unit by the promoter.
The cancellation of the unit can be set aside only when the
cancellation of the unit is challenged by the complainant and after
analysis of fact and law, the cancellation is adjudged to be against the
law and agreement. Therefore, the complainant/appellant cannot ask
for the refund of the deposited amount from the promoter without
challenging the cancellation of the unit. The Issue No. 2 is answered
accordingly.”

Be that as it may, we are not, inclined to enter into the legality and validity of the
cancellation of unit/agreement at the appellate stage.

The learned counsel for the appellant submits that the matter be remanded on the
limited issue to U.P. RERA to decide the question pertaining to validity and
legality of the cancellation of the unit.

In view thereof, on consent of the parties the appeal is being disposed by passing
the following orders.

1.  The impugned order dated 26.11.2020 passed in complaint No.
LKO187/12/0558/2019 by U.P. RERA at Lucknow, is set aside and
quashed.

i1.  The complaint No. LKO187/12/0558/2019 is restored to its and original

file and number.



iii.  Regulatory Authority shall decide the legality and validity of the
cancellation letter/communication dated 26.10.2019 in terms of Section
11 (5) of the RERA Act, 2016.
11. It is expected that the learned Regulatory Authority shall decide the complaint
expeditiously, preferably within twelve weeks from the first date fixed in the
complaint, provided there 1s no impediment.

12.  No order as to costs.

(Devindar Singh Chaudhry) (Suneet Kumar)

Dated: 14.08.2025
RANJEETSINGH



