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1. Sri Satya Prakash Yadav assisted by Sri Raj Srivastava, learned counsels 

for the appellant/allottee, and Sri Aditya Tiwari assisted by Sri Rudransh, 

learned counsels for the respondent/promoter are present. 

 

2. The Appeal No. 520/2021 (Shabnam Saurabh Jain Vs. M/s. Omaxe Ltd.) 

and Appeal No. 521/2021 (Pooja Jain through Nirmal Kishore Jain Vs. 

M/s. Omaxe Ltd.) are being heard together on the consent of the parties. 

The facts of Appeal No. 520/2021 is being referred for the sake of 

convenience.  

 

3. The appellant/allottee by the present appeal is raising challenge to the order 

dated 01.04.2021, passed by the learned Regulatory Authority at 

Gautambudh Nagar, in complaint No. NCR144/10/63718/2020 (Shabnam 

Saurabh Jain Vs. M/s. Omaxe Ltd.) rejecting the complaint filed for 

possession and interest for the delayed period.  

 



4. We have heard learned counsel for the parties and perused the record with 

their assistance.  

 

5. The short question that arises for consideration is, whether the 

complaint/appeal of the appellant/allottee would be maintainable under the 

Real Estate (Regulation and Development) Act, 2016 (for short ‘Act, 

2016’) for a project which has not been registered under the Act, 2016.  

 
6. The facts inter-se parties are not in dispute. The appellant/allottee applied 

for and booked a commercial shop (for short ‘unit’) bearing No. 102, 

admeasuring 1236.75 sq. ft.; basic sale price at Rs. 57,71,293/-; in the 

project, namely, ‘OMAXE CONNAUGHT PLACE’, situated at Sector 

Beta-II, Greater Noida, Gautambudh Nagar (U.P.). The unit came to be 

allotted on 05.09.2006. The project was to be completed within 36 months. 

It appears that project got inordinately delayed. Aggrieved, appellant filed a 

complaint before the Regulatory Authority, inter-alia, seeking possession 

and interest till handing over possession of the unit. The 

respondent/promoter appeared and contested the complaint, inter-alia, 

stating that project would not fall within the ambit and scope of Act, 2016, 

as they have received part occupancy certificate (OC/CC) on 27.10.2016 

from the competent authority against their application dated 18.03.2016, in 

respect of the commercial project. The respondent/promoter in their 

objections to the memo of appeal has categorically stated that at no point of 

time the project, ‘Omaxe Connaught Place’ came to be registered with the 

Regulatory Authority as an ongoing project. Learned Regulatory Authority 

having regard to the fact that project was duly completed and would not fall 

within the definition of ‘ongoing project’, therefore, was beyond the ambit 



and scope of Act, 2016, in view of Section 3 of the Act, 2016. Learned 

Regulatory Authority, accordingly, dismissed the complaint being not 

maintainable. Hence, the present appeal.  

 

7. Learned counsel for the appellant/allottee has claimed several reliefs. 

However, the reliefs at Clause 6.1, 6.2 and 6.3 are being pressed. In other 

words, other reliefs are not being pressed by the appellant. Reliefs being 

pressed reads thus:  

 
“6…… 
 

1.1 To set aside the impugned order dated 01.04.2021 (uploaded 
on the authority's website on 03.04.2021) passed by the Ld. 
UPRERA at Gautam Buddha Nagar in Complaint no. 
NCR144/101 6371812020;  
 

1.2. Direct the Respondent to hand over possession of the allotted 
Unit being GF-65 in Omaxe Connaught Place project, after 
completing the said project, to the complainants and direct the 
respondent to execute the Lease Deed. either with M/s Titan 
Company Ltd. Or with any other lessee;  
 

1.3. Direct the Respondent to pay Delay penalty @ 18% upon each 
and every payment as made by the complainant till the date of 
actual possession and also grant future and pendent-lite 
interest @ 18% till the date of realization; 
……… 
………” 
          

8. In view of the decision rendered by the Hon’ble Supreme Court in Ms 

Newtech Promoters and Developers Pvt. Ltd Vs. State of U.P. & Ors. 

[SCC Online SC 1044], Hon’ble Court while answering question No. 1, 

whether the Act, 2016 is prospective or retroactive in its application, held 

that provisions of the Act is retroactive. In other words, the projects which 



are incomplete and fall within the ambit and scope of ‘ongoing 

project/future project’, would require registration. Act, 2016 would apply 

to such projects. Paragraph 54 of the report is extracted:  

“……. 
  ……. 
54.  From the scheme of the Act 2016, its application is retroactive 

in character and it can safely be observed that the projects already 
completed or to which the completion certificate has been granted 
are not under its fold and therefore, vested or accrued rights, if any, 
in no manner are affected. At the same time, it will apply after   
getting the ongoing projects and future projects registered under 
Section 3 to prospectively follow the mandate of the Act 2016.” 
…….. 
……..  

 
9. Further, learned counsel for the appellant/allottee despite several 

opportunity has failed to bring on record any documents denying the 

categorical stand taken by the respondent/promoter that the project, in 

particular commercial project’ in which the unit of the appellant is situated, 

never came to be registered as ‘ongoing project’ after enforcement and 

enactment of the Act, 2016 on 01 May, 2017. In the circumstances, since 

the project was never registered, therefore, the complaint of the 

appellant/allottee under Section 18 for refund of amount and compensation 

would not be maintainable.     

 

10. Learned counsel for the respondent/promoter has placed reliance on the 

decision rendered in Eshan Singh Vs. Ansal Properties and Infrastructure 

Ltd. (Appeal No. 780/2021) decided on 03.01.2025, to submit that concept 

of partial OC/CC has been incorporated in the enactment to protect the 

interest of the allottee. Paragraph Nos. 9, 10, 11 and 12 of the report are 

extracted :  



“…….. 
9.  In rebuttal, learned counsel for the respondent submits that 

projects are registered and constructed phase wise and on 
completion of a phase, a completion certificate is obtained 
from the Competent Authority in respect of the said phase. The 
mandate of issuing partial completion certificate is in respect 
of the phase and not for the entire project. Learned counsel for 
the respondent has placed reliance on ‘Explanation’ given in 
proviso to Sub Section (5) of Section 4 to U.P. Apartment 
(Promotion of Construction, Ownership and Maintenance) 
Act, 2010. The explanation for the purpose reads as under:  

 
“Explanation:- For the purposes of this sub-section 
“completion” means the completion of the construction works 
of a building as a whole or the completion of an independent 
block of such building, as the case may be”. 

  
10.  Further, our attention has been drawn to explanation of sub-

clause (c) of subsection (2) of section 3 of Act 2016. The 
explanation is extracted: 

  
“(c) ……………… 
 

Explanation.—For the purpose of this section, where the real 
estate project is to be developed in phases, every such phase 
shall be considered a stand alone real estate project, and the 
promoter shall obtain registration under this Act for each 
phase separately.  

 
11.  On the conjoint reading of the explanation in the U.P. 

Apartment (Promotion of Construction, Ownership and 
Maintenance) Act, 2010, and Act 2016, it is clear that 
Completion Certificate for each phase of project can be 
obtained by a promoter from the relevant Competent 
Authority. In Logix Buildtech (supra), facts are 
distinguishable as the promoter had not obtained the 
prerequisite necessary ‘No Dues Certificates’ before filing 
application for 4 Completion Certificate, in the circumstances, 



the observation made in paragraph 14, therein, that partial 
Completion Certificate cannot be treated as completion 
certificate, was justified.  

 

12.  The facts of the case at hand is not the case of the appellant 
that the partial completion certificate issued for towers F, G & 
H, wherein, the appellant was an allottee of a unit in phase G 
(9), was obtained without having the necessary mandatory 
clearance. The expression ‘partial’ in completion certificate 
merely indicates that completion certificate has been issued in 
respect of part phase of the project and the remaining phases 
were either to commence construction or yet to complete the 
construction. It is also not the case of the appellant that the 
respondent has not got registered the project after enactment 
of Act 2016. Admittedly, the Completion Certificate (partial 
Completion Certificate) was issued in respect of towers F, G & 
H) on 25.04.2017 having 110 dwelling units and the 
possession was also offered to the allottees by the respondent. 
In present case, CC has been issued for towers F, G & H, 
where all development work has been completed regarding 
these towers. The concept of partial CC has been incorporated 
by the Legislature in the enactment to protect the interest of 
the allottee. The allottee need not be kept waiting for 
possession of the unit in a part completed phase of the real 
estate project, provided it is fit for habitation. Question is 
answered accordingly.” 

 
11. In rebuttal, learned counsel for the appellant/allottee has placed reliance on 

the decision of this Tribunal rendered in Anshul Agarwal Vs. M/s. Uppal 

Chaddha Hitech Developers Pvt. Ltd. (Appeal No. 575/2021) decided on 

31.05.2023, to submit that issuance of partial completion certificate, 

wherein, it is clearly stated that after getting possession of the balance land 

the remaining development work shall be completed as per the sanctioned 

plan and set standards and the developers shall be liable to complete the 

services. After completing development work and services the completion 



certificate shall be obtained. In the circumstances, the issuance of partial 

completion certificate claimed by the respondent/promoter as completion 

certificate was not accepted to be completion certificate as per provisions 

of the U.P. Urban Planning and Development Act, 1973, as well as, Act, 

2016 and Rules framed thereunder.  

 

12. The facts of the case being relied upon by the learned counsel for the 

appellant is distinguishable. Admittedly, in the case at hand the project in 

which the appellant/allottee had invested never came to be registered with 

the Regulatory Authority. In the circumstances, the complaint/appeal filed 

under Section 18/44 of the Act, 2016, for possession of the unit and interest 

would not be maintainable. The question is answered accordingly. 

 
13. On specific query, learned counsel for the appellant/allottee failed to point 

out any illegality, infirmity or jurisdictional error in the impugned order.  

 
14. Having due regard to the facts and circumstances of the case, the appeal 

being devoid of merits, is accordingly dismissed. Dismissal of the appeal 

shall not preclude the appellant from taking remedy before any other forum 

in accordance with law.         

 

(Devindar Singh Chaudhry)                           (Suneet Kumar) 

Dated: 11.03.2025 
PRADEEPKUMAR 


