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1.1

(DISPOSAL OF AN APPLICATION FOR CONDONATION OF
DELAY DATED 27.07.2020 SUPPORTED WITH AFFIDAVIT
DATED 20.07.2020 AND ITS UNDATED OBJECTION)

On behalf of applicant an application for condonation of delay dated

27.07.2020 supported with affidavit dated 20.07.2020 has been filed with the

following submissions:

That the applicant is filing the instant appeal against the impugned order
dated 31.10.2019 passed by RERA Regulatory Authority, U.P., and
uploaded on 18.11.2019 on its website; and its attested copy being
communicated to appellant on 23.06.2020. The appellant craves leave to
refer and reply upon the said appeal as part and parcel of the instant
application is not repeated for sake of brevity. It is submitted that
appellant is not aware of the uploading of judgment.

That it is further submitted that appellant is neither being served and/or
communicated with the attested copy of the impugned order from the
Rera Authority upon passing of the same and being communicated with

the attested copy only on 23.06.2020. It is further pertinent to state that
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attested copy of the impugned order as per provisions contained under
Section-44(2) of the Real Estate (Regulation and Development) Act,
2016 read with Rule 25 of the Uttar Pradesh Real Estate (Regulation and
Development) Rules, 2016 is to be served by the RERA Regulatory
Authority and received by the person aggrieved.

That since appellant was not communicated with the attested copy of
impugned judgment by the RERA authority to appellant being person
aggrieved, and as such applicant legal official upon verification of their
records pertaining to Rera cases called upon its Advocate somewhere in
second week of June, 2020 to enquire about the judgment passed in the
instant matter, and also asked its Advocate to provide the certified copy
of impugned judgment, if passed by the Authority, and also to provide
the case file as well as for perusal at the appellants concerned legal
department for the purposes for having the necessary sanctions for the
purpose of filing of the appeal. Thereafter applicant’s Advocate procured
the attested copy of impugned judgment dated 23.06.2020.

That since there was National Lockdown on account of Covid-19 and as
such applicant’s office amongst other was closed and nothing could be
done continuously for months together as lockdown was in existence for
more than two months i.e. w.e.f. 20.03.2020 almost for seventy five days
1.e. upto month of almost first week of July, 2020. Thereafter unlocking
period started which still is in existence of unlocking activity by the
Govt. of India. It is further pertinent to state that even during the
unlocking period i.e. almost upto month of almost half of July, 2020
almost 75% staff of the applicant authority was on Covid-19 duty and
therefore, applicant authority was unable to conduct its office work and

to look after the court matters or to make efforts for preparing the
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documents, searching the documents, procuring the judgments etc. due to
Corona pandemic, hence for filing of case, file which was got by
applicant from its local counsel somewhere in the end of June, 2020
could not be perused and to seek approval for the same from the
appellants higher officials for the purposes of appeal before Hon’ble
Tribunal.

That thereafter Manager legal perused the case papers and sought
forthwith recommendation from the G.M. of the applicant authority who
gave consent forthwith in first week of July, 2020 for sending file to
Lucknow Advocate for preparing and filing appeal. That finally sought
the nod from the departments Chief Officer who also consented for filing
the appeal.

That in between file was sent to Lucknow Advocate by courier for
preparing the appeal which was prepared at the earliest and made ready.
That it 1s also relevant to state that on account of Covid-19 the Hon’ble
Supreme Court in the matter of Suo Motu Writ Petition (Civil) No.3/2020
vide its order dated 23.3.2020 has passed an order that on account of said
Covid-19 virus and resultant difficulties faced by litigants across the
country in filing their petitions etc/all other proceedings within the period
of limitation prescribed under the general law of limitation or under
Special laws. Thus, ordered that a period of limitation in all such
proceedings, irrespective of limitation prescribed under the general law
or Special laws whether condonable or not shall stand extended w.e.f.
15.03.2020 till further orders to be passed by the said Court.

That thus instant appeal is being prepared and there is hardly a meager
delay as demonstrated in filing the same which is not deliberate but

owing to above reasons is liable to be condoned otherwise applicant shall
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suffer irreparable loss and injury which cannot be compensated in
monetary terms.
OBJECTION AGAINST APPLICATION FOR CONDONATION
OF DELAY.

The respondent has filed undated objection against the application for
condonation of delay filed by the applicant which reads as under:-

That the appellant has filed the instant appeal against the impugned order
dated 31.10.2019 passed by the Real Estate Regulatory Authority,
Greater Noida.

That it has been admitted by the appellant that the impugned order dated
31.10.2019 was communicated to the appellant on 18.11.2019 and
therefore, the appeal has been preferred along with an application for
condonation of delay.

That therefore, as per Section 44(2) of the Real Estate (Regulation and
Development) Act, 2016 it is amply clear that the said appeal ought to
have been filed on or before 17.01.2020 i.e. 60 days from the date of
coming into knowledge of the impugned order. For the convenience of
this Hon’ble Court Section 44(2) of the Act is reproduced as here under:-

“Every appeal made under sub-section (1) shall be preferred within a
period of sixty days from the date on which a copy of the direction or
order or decision made by the Authority or the adjudicating officer is
received by the appropriate Government or the competent authority or
the aggrieved person and it shall be in such form and accompanied by
such fee, as may be prescribed.”

Provided that the Appellate Tribunal may entertain any appeal after

expiry of sixty days if it is satisfied that there was sufficient cause for not

filing it within that period.
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That however, the said appeal has been filed in sheer abuse of the
process of law on 27.07.2020 with the delay of 6 months.

That besides the above, it is pertinent to mention here that the appellant is
a State Instrumentality under Article 12 performing public duty from the
public money and is therefore, expected to act with reasonable due
diligence and abundant caution. A bare perusal of the application for
delay condonation clearly indicates that no explanation has been rendered
for the intervening time period which lapsed between January to
February and no sufficient cause has been rendered.

That the Hon’ble Supreme Court by catena of its judgments have
clarified that yardstick to be adopted in dealing with the applications for
condonation of delay when the same is preferred by a government
body/agency is distinct to an application preferred by an individual.

That a bare perusal of the application for condonation of delay indicates
that it is a deliberate and malicious act on the part of the appellant and
moreover the appellant by not explaining the delay for the intervening
period i.e 18.01.2019 to 17.01.2020 manifest bad faith and deliberate
abuse of the process of law.

That the Hon’ble Supreme Court vide its judgment and order dated
24.02.2012 delivered in the case of Office of Chief Post Master vs.
Living Media Indi Ltd. (Civil Appeal No. 2474-2475 of 2012) clearly
held:

“All the government bodies, their agencies and instrumentalities that
unless they have reasonable and acceptable explanation for the delay
and there was bonafide effort, there is no need to accept the usual
explanation that the file was kept pending for several months/years due
to considerable degree of procedural red-tape in the process. The
government departments are under a special obligation to ensure that
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they perform their duties with diligence and commitment. Condonation of
delay is an exception and should not be used as an anticipated benefit for
government departments. The law shelters everyone under the same light
and should not be swirled for the benefit of a few. Considering the fact
that there was no proper explanation offered by the Department for the
delay except mentioning of various dates according to us, the
Department has miserably failed to give any acceptable and cogent
reasons sufficient to condone such a huge delay. Accordingly, the
appeals are liable to be dismissed on the ground of delay.”

That a bare reading of the rationale as held by the Hon’ble Supreme
Court which has been reproduced in the preceding paragraph has close
applicability in respect to this instant appeal, as the same has been filed
by a government body and the same has been filed without rendering
acceptable and reasonable explanation and moreover, the same has been
preferred with the usual explanation that the file was kept pending due to
considerable degree of procedural red tape in the process.

That it has also been pointed out that the government departments are
under a special obligation to ensure that they perform their duties with
diligence and commitment and furthermore held that the condonation of
delay is an exception and should not be used as an anticipated benefit for
government department.

That not only this the Hon’ble S.C.in the case of Balwant Singh vs.
Jagdish Singh & Ors (Civil Appeal No. 1166 of 2006), decided on
08.10.2010 held that-

“The party should show that besides acting bonafide, it had taken all
possible steps within its power and control and had approached the
Court without any unnecessary delay. The test is whether or not a cause
is sufficient to see whether it could have been avoided by the party by the
exercise of due care and attention.”
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That according to the Hon’ble Supreme Court all possible steps should
have been taken to avoid any unnecessary delay, therefore, it is pertinent
on the part of the appellant to have brought on record the representations,
reminders, internal correspondence, follow-ups letters in order to
demonstrate their bonafide as well due diligence.

That having said this, the respondent is conscious of the fact that such
application should receive a liberal interpretation however, not at the cost
of substantial justice and liberal interpretation should be given only when
no negligence, inaction or lack of bonafides are present in the case.

That the same reasoning has been fortified by the Hon’ble Supreme
Court in the case of Basawaraj & others vs. The Special Land
Acquisition Officer (Civil Appeal No. 6975 of 2013) on 22" August,
2013 held that expression

“Sufficient cause” should receive a liberal interpretation to ensure
that substantial justice is done, however, Hon ble Supreme Court
has further observed in the said judgment that such liberal
interpretation should be given only as long as negligence, inaction
or lack of bona fides cannot be imputed to the party concerned.”

That the instant appeal having been preferred by the government

agency/body which cannot plead ignorance of law as compared to a
rustic rural villager who is not aware about the law of limitation and the
consequences it entails, therefore, a government body having its officials
who are supposed to engaged professionally with their task are therefore,
required to work promptly and diligently.

That the above reasoning has been substantiated by the Hon’ble Supreme
Court in the case of N. Balakrishnan vs. M. Krishnamurthy reported
in [(1998) 7 SCC 123)], Hon’ble Supreme Court has held that,
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“Time limit fixed for approaching the court in different situations is not
because on expiry of such time a bad cause would transform into a good
cause”. Hon’ble Supreme Court has further held that rules of limitation
are not meant to destroy the rights of parties; rather they are meant to
ensure that parties are not able to adopt a dilatory tactics, but seek their
remedy promptly. The object of providing a legal remedy is to repair the
damage caused by reason of legal injury. Law of limitation fixes a life
span for such legal remedy for the redress of the legal injury so suffered.
Time is precious and wasted time would never revisit. During efflux of
time, newer causes would sprout up necessitating newer persons to seek
legal remedy by approaching the courts. So, a life span must be fixed for
each remedy. Unending period for launching the remedy may lead to
unending uncertainty and consequential anarchy. The law of limitation is
thus, founded on public policy. It is enshrined in the maxim interest
reipublicae up sit finis litium ( it is for the general welfare that a period
be put to litigation). Rules of limitation are meant to see that parties do
not resort to dilatory tactics but seek their remedy promptly. The idea is
that every legal remedy must be kept alive for a legislatively fixed period
of time. “But when there is reasonable ground to think that the delay was
occasioned by the party deliberately to gain time then the court should
lean against acceptance of the explanation. While condoning delay, the
court should not forget the opposite party altogether. It must be borne in
mind that he is a losser and he too would have incurred quiet a large
litigation expense. It would be a salutary guideline that when courts
condone the delay due to laches on the part of the applicant the court
shall compensate the opposite party for his loss.”

That the Ho’ble Supreme Court in the case of Ram Lal and Others v.
REWA Coalfields Ltd., AIR 1962 Supreme Court 361, it has been
observed that -

“It is, however, necessary to emphasize that even after sufficient cause
has been shown a party is not entitled to the condonation of delay in
question as a matter of right. The proof of a sufficient cause is a
discretionary jurisdiction vested in the Court by Section 5. If sufficient
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cause is not proved nothing further has to be done; the application for
condonation has to be dismissed on that ground alone. If sufficient cause
is shown then the Court has to enquire whether in its discretion it should
condone the delay. This aspect of the matter naturally introduces the
consideration of all relevant facts and it is at this stage that diligence of
the party or its bonafides may fall for consideration; but the scope of the
inquiry while exercising the discretionary power after sufficient cause is
shown would naturally be limited only to such facts as the Court may
regard as relevant.

That the combined reading of the application for condonation of delay
and the instant objection would clearly indicate that there is a deliberate,
intentional abuse of the process of law and the appellant and the intent of
appellant reeks from the vices of bad faith and ill-will against the
respondent.

That the appellant has acted in a mechanical manner and have also not
ascertained the need of filing a grossly time barred appeal at a such
belated stage and just like private parties have exhausted a remedy for the
same of it.

That it is pertinent to mention here that the appellant is very well aware
that in the process of keeping a time barred appeal pending will also
prevent the respondent from reaping the benefit of the order passed in
their favour.

That the appellant being a state instrumentality under Article 12 are
required to act diligently and are expected to pursue causes in good faith.
That it is pertinent to mention here that the appellant has filed the
application in extreme callous manner and therefore, the instant appeal is

liable to be rejected on the above mentioned grounds.



3. We heard the rival contentions of the learned counsel for both the parties
and perused the whole records.

4. The learned counsel for the appellant submitted that the statutory period
of limitation for filing the appeal is sixty days as provided under Section
44(2) of the RERA, Act 2016 from the date of receiving the certified copy of
the impugned order, which expired in this case on 22.08.2020 as the
applicant received the certified copy on 23.06.2020, thus, there is no delay in
filing the instant appeal.

5. Countervailing the argument of learned counsel for appellant, the learned
counsel for respondent submitted that the appeal has been filed with the
delay of about 6 months and the appellant has not explained the cause of
delay. The learned counsel further submitted that the appellant/applicant
being a Government Departments are under a special obligation to ensure
that they perform their duties with diligence and if any error occurs on their
part, they cannot claim additional favour for the same. Therefore, the delay

condonation application deserves to be rejected.

Learned counsel cited following cases in support of his contentions:

(i)  Office of Chief Post Master vs. Living Media India Ltd. (Civil
Appeal No. 2474-2475 of 2012);

(i) Balwant Singh vs. Jagdish Singh & Ors (Civil Appeal No. 1166 of
2006), decided on 08.10.2010;

(i11) Basawaraj & others vs. The Special Land Acquisition Officer
(Civil Appeal No. 6975 of 2013) on 22"* August, 2013;

(iv) N. Balakrishnan vs. M. Krishnamurthy reported in [(1998) 7 SCC
123)]; and



(v) Ram Lal and Others v. REWA Coalfields Ltd., AIR 1962
Supreme Court 361.

The perusal of record transpires that the impugned order was passed
on 31.10.2019 and the same was uploaded on RERA Website on
18.11.2019. Thereafter the instant appeal was filed on 17.08.2020 i.e. after
delay of approximately 210 days from the date of uploading the impugned
order on RERA Website and after excluding the limitation period of 60 days
as provided in Section 44(2) of the Act, 2016.

As it is well known that the Hon’ble Supreme Court in the case of Suo
Motu Writ Petition (Civil) No. 3/2020 has already given relaxation to the
litigants from filing appeal/revision etc. during the Covid period i.e. since
15.03.2020 till 14.03.2021. This period has been further extended till...... in
case of in re: Cognizance for extension of limitation (Supreme Court of
India).

In the instant case there is delay of approximately 56 days before the
Covid period if we calculate it from the date of uploading the impugned
order dated 31.10.2017 on RERA portal on 18.11.2019 after excluding the
limitation period of 60 days as specified in Section 44(2) of the Act, 2016.

In this context, we also perused the impugned order dated 31.10.2019
passed by the learned Regulatory Authority against which the instant appeal
has been preferred.

The learned counsel for respondent has also filed objection against the
appeal. It means ‘the bone of contention’ between the parties can be
adjudicated after hearing both the parties. Therefore, it is desirable in interest
of justice, to give an opportunity of hearing to both the parties to decide the

case on merit.



Here, it is relevant to mention that in catena of judgments the Hon’ble
Apex Court has laid down that it must be endeavour of the Court to decide
the case on merit by giving the expression “sufficient cause” a pragmatic

justice oriented approach while dealing with the point of limitation.

In the case of B. Madhuri Goud vs. Damodar Reddy, (2012) 12 SCC
693, the Hon’ble Supreme Court has laid down that- “There should be a
liberal, pragmatic, justice-oriented, non-pedantic approach while dealing
with an application for condonation of delay, for the courts are not supposed
to legalise injustice but are obliged to remove injustice. Substantial Justice
being paramount and pivotal the technical considerations should not be
given undue and uncalled for emphasis”.

The learned counsel for respondent placing reliance upon the
propositions laid down in the case of Ram Lal and Others v. REWA
Coalfields Ltd., AIR 1962 Supreme Court 361 — submitted that the delay
condonation application as moved by appellant’s counsel cannot be allowed
because it lacks bonafide and reasonable explanation. We went through the
above cited Ram Lal’s case wherein the Hon’ble Supreme Court has
observed as below:-

“It is, however, necessary to emphasize that even after sufficient cause
has been shown a party is not entitled to the condonation of delay in
question as a matter of right. The proof of a sufficient cause is a
discretionary jurisdiction vested in the Court by Section 5. If sufficient
cause is not proved nothing further has to be done; the application for
condonation has to be dismissed on that ground alone. If sufficient
cause is shown then the Court has to enquire whether in its discretion
it should condone the delay. This aspect of the matter naturally
introduces the consideration of all relevant facts and it is at this stage



that diligence of the party or its bonafides may fall for consideration;
but the scope of the inquiry while exercising the discretionary power
after sufficient cause is shown would naturally be limited only to such
facts as the Court may regard as relevant. “

From the above proposition, it appears that to condone the delay
discretionary power has been conferred upon the Court.

In the present case, going through the whole facts of the case, we come
to the conclusion that if delay condonation application as moved by
applicant is allowed, the injustice will not be caused to any of the parties and
it is in interest of justice to decide the case on merit.

The learned counsel for respondent has also placed reliance upon the
case of Balwant Singh vs. Jagdish Singh & Ors (2010) 8 SCC 685,
wherein the Hon’ble Court has held: -

“The party should show that besides acting bonafide, it had taken all
possible steps within its power and control and had approached the
Court without any unnecessary delay. The test is whether or not a
cause is sufficient to see whether it could have been avoided by the
party by the exercise of due care and attention.”

In the same case the Hon’ble Supreme Court has also explained the
“sufficient cause” to mean the presence of legal and adequate reasons.

The case which is before us there are adequate reasons to condone the
delay. One of the reason is that instant appeal has been filed during the
Covid period when the Hon’ble Apex Court has already given exemption to
the litigants from filing of appeal/revision etc.

If appellant wanted he could have filed the instant appeal after Covid
period though, his motive might be ulterior but filed during the Covid

period.



We also studied the case of _N. Balakrishnan v. M. Krishnamurthy (1998) 7

SCC 123, on which the learned counsel for respondent placed his reliance. In
this case, the Hon’ble Supreme Court has emphasized that “the purpose
of Limitation Act was not to destroy the rights. It is founded on public policy

fixing a life span for the legal remedy for the general welfare. The primary
function of a Court is to adjudicate disputes between the parties and to
advance substantial justice. The time limit fixed for approaching the Court
in different situations is not because on the expiry of such time a bad cause
would transform into a good cause. The object of providing legal remedy is
to repair the damage caused by reason of legal injury. If the explanation
given does not smack mala fides or is not shown to have been put forth as a
part of a dilatory strategy, the Court must show utmost consideration to the

suitor. In this context it was observed in N. Balakrishnan v. M.

Krishnamurthy”.

In the present case the facts speak itself that if delay is not condoned,
legal injury may be caused to one of the parties. ‘Legal injury’ here means
one party may be deprived from an opportunity of hearing irrespective of
the result what would be.

The learned counsel for the respondent also relied on the case of Post
Master General and Others v. Living Media India and another, (2012) 3
SCC 563 wherein the Hon’ble Supreme Court held as hereunder:

28. Though we are conscious of the fact that in a matter of condonation
of delay when there was no gross negligence or deliberate inaction or
lack of bonafide, a liberal concession has to be adopted to advance
substantial justice, we are of the view that in the facts and
circumstances, the Department cannot take advantage of various
earlier decisions. The claim on account of impersonal machinery and



inherited bureaucratic methodology of making several notes cannot
be accepted in view of the modern technologies being used and
available. The law of limitation undoubtedly binds everybody including
the Government.

29. In our view, it is the right time to inform all the government bodies,
their agencies and instrumentalities that unless they have reasonable
and acceptable explanation for the delay and there was bonafide effort,
there is no need to accept the usual explanation that the file was kept
pending for several months/vears due to considerable degree of
procedural red-tape in the process. The government departments are
under a special obligation to ensure that they perform their duties with
diligence and commitment. Condonation of delay is an exception and
should not be used as an anticipated benefit for government
departments. The law shelters everyone under the same light and
should not be swirled for the benefit of a few.

The above proposition do not support the case of respondent because the
above noted case apply to the Government Instrumentalities who are
unmindful about the law relating to limitation.

In the present context, the following cases are also worth reading:-

The case of Collector, Land Acquisition, Anant Nag and another
reported in (1987) 2 SCC 107, wherein the Hon’ble Supreme Court while
dealing with an application under Section 5 of the Limitation Act has
expressed the necessity of liberal approach in condonation of delay and thus

has observed:-

“It is common knowledge that this Court has been making a justifiably
liberal approach in matters instituted in this Court. But the message

does not appear to have percolated down to all the other Courts in the



hierarchy. And such a liberal approach is adopted on principle as it is

realized that:-

1. Ordinarily a litigant does not stand to benefit by lodging an appeal

late.

2. Refusing to condone delay can result in a meritorious matter being
thrown out at the very threshold and cause of justice being defeated.
As against this when delay is condoned the highest that can happen is

that a cause would be decided on merits after hearing the parties.

3. "Every day's delay must be explained" does not mean that a
pedantic approach should be made. Why not every hour's delay, every
second's delay? The doctrine must be applied in a rational common

sense pragmatic manner.

4. When substantial justice and technical considerations are pitted
against each other, cause of substantial justice deserves to be
preferred for the other side cannot claim to have vested right in

injustice being done because of a non-deliberate delay.

5. There is no presumption that delay is occasioned deliberately, or on
account of culpable negligence, or on account of mala fides. A litigant
does not stand to benefit by resorting to delay. In fact he runs a

serious risk.

6. It must be grasped that judiciary is respected not on account of its
power to legalize injustice on technical grounds but because it is

b

capable of removing injustice and is expected to do so”.

The Hon’ble Supreme Court in case of Special Tehsildar v/s K.V. Ayisumma,
AIR 1996 (SC) 2750 was pleased to hold that when the delay was occasioned



at the behest of the Government, it would be very difficult to explain the day

to day delay. Thus, the Hon’ble Court has observed as below:-
“2. It is now settled taw that when the delay was occasioned at the
behest of the Government, it would be very difficult to explain the day
to day delay. The transaction of the business of the Government being
done leisurely by officers who had no or evince no personal interest at
different levels. No one takes personal responsibility in processing the
matters expeditiously. As a fact at several stages they take their own
time to reach a decision. Even in spite of pointing at the delay, they do
not take expeditious action for ultimate decision in filing the appeal.
This case is one of such instances. It is true that Section 5 of the
Limitation Act envisages explanation of the delay to the satisfaction of

the Court and in matters of Limitation Act made no distinction

between the State and the citizen. Nonetheless adoption of strict

standard of proof leads to grave miscarriage of public justice. it

would result in public mischief by skilful management of delay in, the

process of filing the appeal”.
In the case of State of Nagaland v/s. Lipok AO and others reported in
(2005) 3 SCC 752 the Hon’ble Supreme Court has held that in condonation
of delay of filing of Appeal by the State “sufficient cause” has to be
considered with pragmatism in justice oriented approach rather than the
technical dedication of sufficient cause for explaining every day’s delay. The
Court should decide the matter on merits unless the case is hopelessly
without merit. Thus the Court observed as below:-

“It is axiomatic that decisions are taken by officers/agencies

proverbially at slow pace and encumbered process of pushing the files

from table to table and keeping it on table for considerable time



causing delay - intentional or otherwise - is a routine. Considerable
delay of procedural red-tape in the process of their making decision is
a common feature. Therefore, certain amount of latitude is not
impermissible. If the appeals brought by the State are lost for such
default no person is individually affected but what in the ultimate
analysis suffers, is public interest. The expression "sufficient cause"
should, therefore, be considered with pragmatism in justice-oriented
approach rather than the technical detection of sufficient cause for
explaining every day's delay. The factors which are peculiar to and
characteristic of the functioning of the governmental conditions would
be cognizant to and requires adoption of pragmatic approach in
Jjustice- oriented process. The court should decide the matters on

merits unless the case is hopelessly without merit”.

In Shakuntala Devi Jain V. Kuntal Kumari reported in AIR 1969 SC 575,

the Hon’ble Supreme held that unless want of bona fides of such inaction or

negligence as would deprive a party of the protection of Section 5 is proved, the

application must not be thrown out or any delay cannot be refused to be condoned.

The Hon’ble Apex Court in O.P. Kathpalia v. Lakhmir Singh, AIR 1984

SC 1744 held that if the refusal to condone the delay results in grave miscarriage

of justice, it would be ground to condone the delay.

In Smt Rani Kusum v. Kanchan Devi and Ors. AIR 2005 SC 3304, the Hon’ble

Court has held:-

..... Processual law is not to be a tyrant but a servant, not an obstruction
but an aid to justice. Procedural prescriptions are the handmaid and not
the mistress, a lubricant, not a resistant in the administration of justice.



It is also to be noted that though the power of the Court under the
proviso appended to Rule 1 of Order VIII is circumscribed by words —
“shall not be later than ninety days” but the consequences flowing from
non-extension of time are not specifically provided though they may be
read by mecessary implication. Merely, because a provision of law is
couched in a negative language implying mandatory character, the same
is not without exceptions. The courts, when called upn to interpret the
nature of the provision, may, keeping in view the entire context in which
the provision came to be enacted, hold the same to be directory though
worded in the negative form”.

The Hon’ble Apex Court in Saleem Advocates Bar Association Tail Nadu v.
Union of India, AIR 2005 SC 3353 has observed herein under:-

“....The rules of procedure are made to advance the cause of justice and
not to defeat it. Construction of the rule or procedure which promotes
justice and prevents miscarriage has to be preferred. The rules or
procedure are handmaid of justice and not its mistress...”"

In Union of India vs. Gaini, A.L.R. 2011 S.C. 977, the Hon’ble S.C.
observed:

“The court should decide the matter on merit by giving the expression
sufficient cause a pragmatic justice oriented approach”.

The Hon’ble Supreme Court in case of Abdul Gafoor vs. State of Bihar,
A.LR. 2012 S.C. 640 held:-

“Court should be reluctant to shut out consideration of case on merits on
grounds of limitation or other technicality”.

In the case of Esha Bhattacharjee vs. Managing Committee of
Raghunathpur Nafar Academy And Others (2013) 12 SCC 64, the
Hon’ble Apex Court has summarised the principles applicable to an
application for condonation of delay which are as follows:

(i). There should be a liberal, pragmatic, justice-oriented, non-pedantic
approach while dealing with an application for condonation of delay, for the
courts are not supposed to legalise injustice but are obliged to remove
injustice.

(ii). The terms “sufficient cause” should be understood in their proper spirit,

philosophy and purpose regard being had to the fact that these terms are



basically elastic and are to be applied in proper perspective to the obtaining
fact-situation.

(iiif). Substantial justice being paramount and pivotal the technical
considerations should not be given undue and uncalled for emphasis.

(iv). No presumption can be attached to deliberate causation of delay but,
gross negligence on the part of the counsel or litigant is to be taken note of.
(v). Lack of bona-fides imputable to a party seeking condonation of delay is
a significant and relevant fact.

(vi). It is to be kept in mind that adherence to strict proof should not affect
public justice and cause public mischief because the courts are required to be
vigilant so that in the ultimate eventuate there is no real failure of justice.
(vii). The concept of liberal approach has to encapsulate the conception
of reasonableness and it cannot be allowed a totally unfettered free play.
(viii). There is a distinction between inordinate delay and delay of short
duration or few days, for to the former doctrine of prejudice is attracted
whereas to the latter it may not be attracted. That apart, the first one warrants
strict approach whereas the second calls for a liberal delineation.

(ix). The conduct, behaviour and attitude of a party relating to its
inaction or negligence are relevant factors to be taken into
consideration. It is so as the fundamental principle is that the courts are
required to weigh the scale of balance of justice in respect of both
parties and the said principle cannot be given a total go by in the name
of liberal approach.

(x). If the explanation offered is concocted or the grounds urged in the
application are fanciful, the courts should be vigilant not to expose the
other side unnecessarily to face such a litigation.

(xi). It is to be borne in mind that no one gets away with fraud,
misrepresentation or interpolation by taking recourse to the technicalities of
law of limitation.

(xii). The entire gamut of facts are to be carefully scrutinized and the
approach should be based on the paradigm of judicial discretion which is
founded on objective reasoning and not on individual perception.



(xiii). The State or a public body or an entity representing a collective cause
should be given some acceptable latitude.
(xiv). An application for condonation of delay should be drafted with careful
concern and not in a haphazard manner harbouring the notion that the courts
are required to condone delay on the bedrock of the principle that
adjudication of a lis on merits is seminal to justice dispensation system.
(xv). An application for condonation of delay should not be dealt with in a
routine manner on the base of individual philosophy which is basically
subjective.
(xvi). Though no precise formula can be laid down regard being had to the
concept of judicial discretion, yet a conscious effort for achieving
consistency and collegiality of the adjudicatory system should be made as
that is the ultimate institutional motto.
(xvii). The increasing tendency to perceive delay as non-serious matter and,
hence, lackadaisical propensity can be exhibited in a nonchalant manner
requires to be curbed, of course, within legal parameters.

Hon’ble Supreme Court in the case of Baswaraj and another vs. Special

Land Acquisition Officer, (2013) 14 SCC 81 has ruled that expression
“sufficient cause” should receive a liberal interpretation to ensure that
substantial justice is done, however, Hon’ble Supreme Court has further
observed in the said judgment that such liberal interpretation should be given
only as long as negligence, inaction or lack of bona-fides cannot be imputed
to the party concerned.

From the above propositions as laid down by the Hon’ble Apex Court, it
is obvious that the endeavour of the Court must be to decide the case on
merit by giving an expression “sufficient cause” the pragmatic justice

oriented approach.



Thus, in view of the above detailed discussion, we are of the considered
view that the delay condonation application dated 27.07.2020 supported with
affidavit dated 20.07.2020 deserves to be allowed subject to payment of cost.

ORDER

The application dated 27.07.2020 filed by the applicant for condonation of
delay in filing the instant appeal, is allowed subject to payment of cost of
Rs.12,000/-; out of this amount Rs.6000/- shall be deposited in the
Tribunal’s Fund and the rest Rs.6000/- shall be paid to the respondent.

Let this defective appeal be registered as Regular Appeal.

(K.K. Jain) (T.B. Singh)
Sept. 20 , 2022 Technical Member Judicial Member
U.P. Real Estate U.P. Real Estate
Appellate Tribunal, Indira Appellate Tribunal, Indira
Bhawan, Lucknow Bhawan, Lucknow

The judgment signed, dated and pronounced in the open Court, today.

(K.K. Jain) (T.B. Singh)
Sept. 20 , 2022 Technical Member Judicial Member
U.P. Real Estate U.P. Real Estate

Appellate Tribunal, Indira Appellate Tribunal, Indira
Bhawan, Lucknow Bhawan, Lucknow



(K.K. Jain) (T.B. Singh)

Dated: 20.09.2022
VIJAYKUMAR



