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1. This appeal has been filed under Section 44(1) of the Real Estate 

(Regulation and Development) Act, 2016 (hereinafter referred to as ‘the 

Act 2016’) by Ashish Sinha (hereinafter referred to as ‘the appellant’) 

against the order dated 02.09.2022, passed by the Adjudicating Officer of 

the U.P. Real Estate Regulatory Authority, Lucknow (hereinafter referred 

to as ‘the Adjudicating Officer”) in Complaint No. 

ADJ/NCR144/11/85467/2021  (Ashish Sinha Vs. G. S. Promoters Pvt. 

Ltd.) whereby the following directions have been passed:-- 

(1)  The complainant shall receive compensation from the respondent 

(appellant herein) at the rate of Rs.5/- per sq. ft. per month of the 

1000 sq. ft. super area from 12.04.2016 to 30.04.2017. The 

complainant is entitled to receive compensation at SBI’s 

MCLR+1% per annum on the deposited amount of Rs.46,32,352/- 

(after deducting the amount of tax charged, if any) for the period 

from 01.05.2017 till the date of receipt of part OC (21.11.2017). 

(2)  The respondent shall recover holding charges from the 

complainant from 22.11.2017 i.e. after the date of receipt of part 

OC (21.11.2017).  
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(3)  The respondent is directed to ensure delivery of possession within 

60 days after completing the unit and executing the sub-lease deed 

and also to ensure payment of compensation within 60 days. 

(4)  If any rate of interest has been charged for default of allottee after 

promulgation of the RERA Act 2016 then as per Section 2(za)(i) 

the same rate of interest shall be given to the allottee for default of 

promoter.  Delay interest shall be payable at the rate of 

MCLR+1%.  

2. The facts of the case, as culled out from the memo of appeal are as 

under:-- 

 2.1 The respondent had launched a project in the name and style of "Sikka 

Karmic Greens" situated at Plot No. GH-01/C, Sector No. 78, Noida.  

2.2   Being impressed by the amenities and facilities proposed in the project of 

the respondent, the appellant booked a flat in the project of respondent on 

27.01.2014. 

2.3 On 27.01.2014 the appellant paid an upfront booking amount of 

Rs.4,87,616/- 

2.4   On 12.02.2014, the respondent allotted the flat to the appellant through a 

Flat Allotment Agreement, by which the appellant was allotted flat no. 

1106, 11th floor, in Tower Aspire, admeasuring area 1000 sq. ft., 

(hereinafter referred as 'unit in question').  

2.5 The appellant opted for construction linked plan as per which the appellant 

has to pay the amount against the unit in question in instalments. 

2.6 The total sale consideration of the unit in question is Rs. 47,32,352/- and 

the total amount paid by the appellant against the unit in question is Rs. 

46,32,352/-. 

2.7 As per clause 26 of the flat allotment agreement the respondent promised 

to handover the flat within 20 months from the date of flat allotment 

letter. 

2.8   As per clause 26 of the flat allotment agreement the respondent should 

have handed over the possession of the unit in question to the appellant 

on or before 12.10.2015. Further a grace period of +- six months was also 
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to be considered in case of force majeure conditions, whereas no such 

force majeure conditions took place during the construction period. 

2.9 Against the unit in question the appellant has paid the amount in 

installments timely as per the schedule, the details of which are as under:-  

S.No. Date of Amount Paid Amount Paid including Tax 

1.  27.01.2024 Rs. 4,87,616/- 

2. 26.02.2024 Rs. 4,87,616/- 

3. 26.03.2024 Rs. 4,87,616/- 

4.  26.04.2024 Rs. 12,19,040/- 

5. 25.05.2024 Rs. 9,75,232/- 

6. 25.06.2024 Rs. 4,87,616/- 

7. 25.07.2024 Rs. 4,87,616/- 

 Total Rs. 46,32,352/- 

 

       The appellant within a period of six months from the date allotment of the 

unit in question has paid an amount of Rs. 46,32,352/- to the respondent. 

2.10 As per the terms of the flat allotment agreement the respondent was 

supposed to handover the possession of the unit in question by  

12.10.2015, but the respondent failed to complete the project and could 

not handover the flat in time. 

2.11 Against the unit in question the appellant has obtained loan from HDFC 

Bank. 

2.12 On 25.07.2017 the appellant received a demand letter on offer of 

possession for fit-out dated 21.07.2017 from the respondent.  

2.13 The appellant on 27.07.2017 after visiting the unit in question raised 

certain objections against the demand letter on offer of possession for fit-

out dated 21.07.2017, since the flat of the appellant was not complete as 

there were several discrepancies in the tower and the unit in question. 
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Further the appellant also requested the respondent to provide the details 

of the occupancy certificate given by the concerned authority.  

2.14 The respondent did not reply to the e-mail dated 27.07.2017 sent by the 

appellant which clearly shows that the unit in question was incomplete. 

2.15 The appellant thereafter kept on running from pillar to post to get the 

status of the unit in question since the appellant has paid 95% of the 

amount as and when demanded by the respondent. 

2.16 On 18.08.2019 the appellant visited the flat in question where he found 

that a family was living in the right front corner flat which was allotted to 

the appellant as shown by the respondent at the time of booking and the 

flat number was also changed. At the time of booking the number of said 

right front corner flat was 1106 whereas on the date of visit the appellant 

found that the respondent had changed the number from 1106 to 1104. 

2.17 Immediately on the said date the appellant made an oral complaint to the 

respondent to which no heed was paid by him. 

2.18 On the very same date i.e. 18.08.2019 the appellant sent an e-mail 

informing the respondent about the change of flat number by the 

respondent and seeking his response over it.  

2.19Thereafter appellant kept on requesting the respondent to resolve the said 

issue as the appellant has paid premium location charges for the said flat 

which was shown by the appellant as the said flat was front road facing 

corner side flat. 

2.20 The respondent did not consider the grievance of the appellant and kept 

on delaying the possession of the flat in question.. 

2.21 The appellant visited the unit in question where he found that the flat was 

incomplete and for his records the photographs of the incomplete flat 

were taken by the appellant.  

2.22 Being aggrieved by the inaction on the part of the respondent, the 

appellant filed a complaint bearing no. ADJ/NCR14/11/85467/2021 on 

25.11.2021 before the Learned Adjudicating Officer, Uttar Pradesh Real 

Estate Regulatory Authority, Gautambudh Nagar. The said complaint 
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was decided by the Adjudicating Officer vide order dated 02.09.2022 

with the directions as mentioned in para 1 above.  

3. The appellant has challenged the impugned order dated 02.11.2021, 

passed by the Adjudicating Officer on the following grounds :-- 

A.  Because the learned adjudicating officer without application of mind 

and without considering the grounds taken by the appellant passed the 

impugned order dated 02.09.2022, whereby the Learned Adjudicating 

Officer without examining the force majeure period has given the 

benefit of the same to the respondent and has failed to grant the delay 

in possession of the unit in question from 12.10.2015 till actual 

handing of the physical possession of the unit in question. 

B.  Because the Learned Adjudicating Officer while examining the first 

issue has held that the offer of possession dated 21.07.2017 is illegal, 

but while deciding the said issue has held that since the respondent has 

obtained the partial occupancy certificate on 21.11.2017, hence the 

delay in handing over the possession of the flat is still 21.11.2017. 

C.  Because the Learned Adjudicating Officer has failed to apply his mind 

since on one hand the offer of possession letter dated 21.07.2017 was 

declared illegal after examining the facts of the case and once the said 

order of possession is declared to be illegal then the respondent is held 

duty bound to issue fresh offer of possession and till such date the 

appellant is liable for the delay compensation. 

D.  Because the Learned Adjudicating Officer has failed to go through the 

records since the unit in question which is in the tower Aspire does not 

have any partial occupancy certificate dated 21.11.2017. 

E.  Because the appellant is advised to submit before this Hon'ble Tribunal 

that the respondent has mislead the Learned Adjudicating Officer by 

showing a wrong partial occupancy certificate since as per the map 

which is uploaded on the website of the authority the tower situated in 

front of the entry gate is the tower Aspire in which the unit in question 

is located and the same is named in the maps of the authorities record 

as Block- E. 
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F.  Because the Learned Adjudicating Officer while deciding the issue no. 

2 without framing the issue for force majeure has counted the grace 

period of six months and has given the respondent the benefit of six 

months for not paying the delay compensation which is bad in the eyes 

of law. 

G.  Because the Learned Adjudicating Officer has failed to consider the 

issue that the partial occupancy certificate is not legal and the Act of 

2016 does not allow the promoters to hand over the possession of the 

flats without obtaining the completion certificate or occupancy 

certificate as defined under Section 2(q) 'Completion Certificate' of the 

Act, 2016 and Section 2(z) (f) 'Occupancy Certificate' of the Act, 2016. 

H.  Because the Learned Adjudicating Officer has failed to look into the 

schemes of the rule, as per which the partial completion certificate 

cannot be taken to mean as the completion certificate in the original 

sense. 

I.  Because the Learned Adjudicating Officer has failed to consider that 

the partial occupancy certificate dated 21.11.2017 has been issued after 

the Act, 2016 came into force and as such, the project of the 

respondent was still under process from the details as provided on the 

website of the RERA Authority and hence in the absence of the 

completion certificate from the concerned authority the project of the 

respondent was still under the category of ongoing project as defined 

under Rule 2(h) of the Uttar Pradesh Real Estate (Regulation and 

Development) Rules, 2016. 

J.  Because the Learned Adjudicating Officer has failed to apply his 

judicial mind while considering the complaint of the appellant has 

considered the claim of the respondent and has directed  b the 

respondent to recover the holding charge from the appellant from the 

date of partial occupancy certificate i.e. 21.11.2017 till the date of 

actual physical possession of the flat in question. 

K.  Because the learned adjudicating officer has failed to apply his judicial 

mind, that the respondent has not given any reasonable reason for the 

force majeure as per Section 6 of the Act, 2016 and the order dated 

23.07.2019 passed in Writ Petition (Civil) No. 940 of 2017 in re: 
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Bikram Chatterjee vs. Union of India and others whereby the Hon'ble 

Supreme Court has defined the word force majeure. 

L.  Because the respondent has till date not sent any lawful offer of 

possession to the appellant and hence appellant is deprived of the 

possession of the unit in question. 

M. Because the appellant has received a demand letter on offer of 

possession for fit out dated 21.07.2017 which has been declared as 

illegal by the learned adjudicating officer and thereafter no fresh offer 

of possession has been issued to the appellant due to which he is 

unable to take the physical possession of the unit in question and hence 

the appellant is liable for delay compensation from 12.10.2015 till the 

date of actual physical possession. 

N.  Because the Learned Adjudicating Officer has failed to apply judicial 

mind while determining the amount for delay compensation and 

discriminating the pre RERA period and post RERA period interest. 

4. The appellant has sought the following reliefs:-- 

(1) To set aside the impugned order dated 02.09.2022 passed by Uttar 

Pradesh Real Estate Authority (Annexure No. 1) to the Appeal; 

(2) Issue a direction to the respondent to hand over the physical 

possession of the unit in question i.e. Flat No. 1106, 11th Floor 

Tower Aspire admeasuring area 1000 sq. ft. in a habitable condition; 

(3)  Issue a direction to the respondent to pay delay compensation from 

12.10.2015 till the actual date of handing over of the possession @ 

MCLR + 1%. 

(4)  Issue a direction to the respondent to pay the cost for mental torture 

and harassment; 

(5)  Any other Order or Orders as may be deemed fit in the interest of 

justice. 

5.    Respondent has filed objections to the appeal which are as under :--  

5.1  At the outset, the respondent denied each and every assertion made in the 

aforesaid appeal, except those which are specially admitted herein.  



8 
 

5.2  The Appellant sought the compensation before the Ld. Adjudicating 

Officer without showing the factors of compensation as per Section 72 of 

the RERA Act, 2016.  Section 72 is as under:-- 

       72. Factors to be taken into account by the adjudicating officer: 

       While adjudicating the quantum of compensation or interest, as the 

case may be, under section 71, the adjudicating officer shall have 

due regard to the following factors, namely:- 

(a)  The amount of disproportionate gain or unfair advantage, 

wherever quantifiable, made as a result of the default; 

(b) The amount of loss caused as a result of the default; 

(c) The repetitive nature of the default; 

(d) Such other factors which the adjudicating officer considers 

necessary to the case in furtherance of justice. 

5.3 The impugned order dated 02.09.2022 has been passed by the Ld 

Adjudicating Officer after considering the true facts and the documents 

placed on record of the complaint and the impugned order does not suffer 

from any illegality or perversity. 

5.4  As per clause 26 of the Allotment Agreement dated 12.02.2014, the 

respondent was obligated to complete the construction work within 20 

months + 6 months grace period from the date of the allotment agreement 

i.e. 12.04.2016, which was also agreed by the appellant. 

5.5 A day before the visit of the appellant, the NOIDA Authority inspected 

the project on 26.07.2017 and on the basis of the inspection, issued the 

partial Occupancy Certificate on 21.11.2017. The Appellant deliberately 

delayed the process of possession only to get the undue advantages from 

the respondent.  

5.6 The flat allotted to the appellant is situated where it was at the time of 

booking. The appellant is only delaying the process of possession just to 

get the undue advantages from the respondent. 

5.7  The project is complete in all aspects and more than 50% units of the 

project are occupied by the families. 
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5.8  The appellant had agreed in the terms of clause 26 of the allotment 

agreement that the respondent would complete the construction work of 

the project in 20 months + 6 months grace period from the date of the 

aforesaid allotment agreement. I 

5.9  It is evident from the perusal of the letter dated 22.06.2017 (Annexure no. 

16, page 110) that the respondent has replied over the comments of 

Development Authority on the entire project passed on visit dated 

24.05.2017. 

5.10 The Ld. Adjudicating officer can only grant compensation after 

considering the factors to quantify the amount of compensation, whereas, 

the appellant had not mentioned any factors in its complaint while 

praying for compensation. 

5.11The Ld. Adjudicating officer had disposed of the complaint of the 

appellant considering the true facts placed on record by the appellant and 

the respondent. In the office order dated 16.09.2019 passed by the Ld. 

RERA Authority it is laid down that "if the occupancy Certificates are 

pending with the authority concerned beyond the stipulated period, UP-

RERA will treat this as deemed approved and direct the respondent to 

give possession to allottees." 

5.12 The respondent offered the possession of the allotted unit as per the 

office order dated 16.09.2019 passed by the Ld. RERA Authority. 

5.13 The direction by Ld. Adjudicating officer to recover holding charges by 

the respondent has been rightly passed after considering the true facts 

placed on record by the respondent. 

5.14 The respondent had offered the possession of the allotted unit on 

21.07.2017 after applying for the OC, which is also an admitted fact by 

the appellant in Para 5.15 of the Appeal. The Unit is completed in all 

aspects, whereas the appellant himself delaying the possession of the unit 

by himself. 

5.15 The Ld. Adjudicating Officer passed the impugned order dated 

02.09.2022 after considering the true facts placed on record of this case. 

The impugned order does not suffered from any illegality or perversity. 
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5.16 The Appellant cannot seek the relief which is not sought before the Ld. 

Adjudicating Officer. Thus, the Para 2 & 4 of prayer clause should be 

dismissed as the same are not prayed before the Ld. Adjudicating Officer, 

also the Ld. Adjudicating Officer has not power to direct the respondent 

to handover the possession as per section 71 of the RERA Act, 2016. 

6. In reply to the objection of the respondent, the complainant/appellant 

has filed the reply denying the averments made by the respondent and 

reiterating the averments made by the appellant in the memo of appeal.  

The appellant further submitted that: 

6.1 Learned Adjudicating Officer while passing the impugned judgment has 

failed to consider the submissions and documents filed by the appellant. 

6.2  The 6 months’ period may vary subject to the force majeure clause. 

There was no force majeure circumstances occurred during the period 

the respondent was supposed to handover the possession. Thus the 6 

months period was not applicable in case of the respondent. 

6.3  The respondent has failed to upload the QPR on the website of the 

RERA thus violating the provisions of section 4 of the Act of 2016. 

6.4 The letter dated 21.07.2017 is an offer of possession for fit-out and not 

the offer of possession. the Act, 2016 does not provide for fit out 

possession. Thus, the respondent has failed to make a legal offer of 

possession to the appellant. 

7. Heard Sri Abhishek Khare, learned counsel for the appellant and Sri 

Mandeep Singh, learned counsel for the respondent. 

7.1  Sri Abhishek Khare, learned counsel for the appellant submitted that the 

issue involved in the instant case is that the Adjudicating Officer has 

granted interest for delay period which is beyond his jurisdiction. 

8.  In order to appreciate the controversy on the grounds, pleadings on 

record and submissions of the learned counsel for the parties, we deem it 

proper to frame the following question regarding jurisdiction of 

Adjudication Officer to entertain & decide the complaint regarding 

interest for delay in possession to allottee who does not exit the project:-- 
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  Whether the Adjudicating Officer of the Regulatory 

Authority is empowered to grant compensation in the form of 

interest for delay in possession under Section 18(1) of the Act 

2016 and whether it is the Regulatory Authority which has the 

jurisdiction and competence to grant interest for every month 

delay, till handing over of the possession at such rate as may 

be prescribed? 

9.  Vide the aforesaid issue we are required to examine whether the Adjudicating 

Officer of the Regulatory Authority is empowered to grant compensation in 

the form of interest for delay in possession under Section 18(1) of the Act, 

2016, where an allottee doesn’t intend to withdraw from the project and 

chooses to continue with intention to seek possession/taken possession or in 

such situation, it is the Regulatory Authority which has the jurisdiction and 

competence to grant interest for every month delay, till handing over of the 

possession at such rate as may be prescribed?  

9.1 It is the settled position of law that any Authority/Tribunal or Court created 

under a statute derive their powers from the Express provisions of the 

Act/Statute. This issue has been exhaustively examined by the Constitution 

Bench of Hon'ble Supreme Court in A. R. Antulay Vs. R. S. Nayak (1988) 

2SCC 602, wherein the Hon'ble Supreme Court opined that the power to 

create and enlarge jurisdiction is legislative in nature and it is the settled 

position in law that the jurisdiction of court comes solely from the law of the 

land and cannot be exercised otherwise. Further, the jurisdiction can be 

exercised only when provided for either in the Constitution or in the laws 

made by the Legislature. The jurisdiction is thus the authority or power of the 

court to deal with a matter and make an order carrying binding force in the 

facts and the court cannot confer jurisdiction on itself, which is not provided 

in law. 

9.2 The Hon'ble Supreme Court while examining the meaning of the “Express 

proviso” in the case of R. S. Nayak Vs. A. R. Antulay AIR 1984 SC 684 

pleased to observe that any provision expressly set out, or in relation to the 

statues means provision expressly written. The relevant para of the report is 

being reproduced as follows:- 

"......If words of the Statute are clear and unambiguous, it is the 

plainest duty of the Court to give effect to the natural meaning of 
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the words used in the provision. The question of construction 

arises only in the event of an ambiguity or the plain meaning of 

the words used in the Statute would be self-defeating." 

9.3 The Hon'ble Supreme Court again in Grasim Industries Ltd. Vs. Collector 

of Custom, Bombay, (2002) 4SCC 297, pleased to observe:- 

“where the words are clear and there is no obscurity, and there is 

no ambiguity and the intention of the legislature is clearly 

conveyed, there is no scope for the Court to take upon itself the 

task of amending or altering the statutory provisions” 

9.4 While dealing with the issue of Jurisdiction and Powers of 

Authority/Tribunal, Hon'ble Supreme Court in Rajive Hitender Pathak and 

Ors. Vs Achyut Kashinath Karekar and Ors. (2011) 9SCC 541 vide para 

34, pleased to hold that:- 

“on a careful analysis of the provisions of the Act, it is abundantly 

clear that the Tribunals are creatures of the statute and derive 

their power from the express provisions of the statute. The District 

Forum and the State Commission have not been given any powers 

to set aside ex-parte orders and the powers of review and the 

powers which have not been expressly given by the statute cannot 

be exercised.” 

9.5 The Hon'ble Supreme Court while examining the issue of jurisdiction and 

flow of jurisdiction in Smt. Shrishti Dhawan Vs. M/s Shaw Brothers 

(1992) 1 SCC 534 pleased to observe as follows:- 

“What, then, is an error in respect of jurisdictional fact? A 

jurisdictional fact is one on existence or non-existence of which 

depends assumption or refusal to assume jurisdiction by a Court, 

tribunal or an authority. In Black's Legal Dictionary it is 

explained as a fact which must exist before a court can properly 

assume jurisdiction of a particular case. Mistake of fact in 

relation to jurisdiction is an error of jurisdictional fact. No 

statutory authority or tribunal can assume jurisdiction in respect 

of subject matter which the statute does not confer on it and if by 

deciding erroneously the fact on which jurisdiction depends the 

court or tribunal exercises the jurisdiction then the order is 

vitiated. Error of jurisdictional fact renders the order ultra vires 

and bad.” 
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9.6 In light of the judgment of Hon’ble Supreme Court in Smt. Shrishti Dhawan 

vs M/S. Shaw Brothers (1992) 1 SCC 534 it is a settled Law that no 

statutory authority or tribunal can assume jurisdiction in respect of 

subject matter which the statute does not confer on it and if by deciding 

erroneously the fact on which jurisdiction depends the court or tribunal 

exercises the jurisdiction then the order is vitiated. 

9.7 Now considering the fact that the RERA and this Tribunal are creatures of 

statute and derive express powers from the provisions of the Real Estate 

(Regulation and Development) Act, 2016 and the issue regarding the return of 

the amount and compensation has been prescribed under Section 18 of the 

Act, 2016, therefore, we deem it proper to examine first the provisions of 

Section 18, which reads as follows:- 

“Section 18- Return of amount and compensation – (1) If the 

promoter fails to complete or is unable to give possession 

of an apartment, plot or building,– 

(a) in accordance with the terms of the agreement for sale or, 

as the case may be, duly completed by the date specified 

therein; or 

(b) due to discontinuance of his business as a developer on 

account of suspension or revocation of the registration 

under this Act or for any other reason, 

he shall be liable on demand to the allottees, in case the 

allottee wishes to withdraw from the project, without 

prejudice to any other remedy available, to return the 

amount received by him in respect of that apartment, plot, 

building, as the case may be, with interest at such rate as 

may be prescribed in this behalf including compensation in 

the manner as provided under this Act : 

Provided that where an allottee does not intend to 

withdraw from the project, he shall be paid, by the 

promoter, interest for every month of delay, till the 

handing over of the possession, at such rate as may be 

prescribed. 
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(2) The promoter shall compensate the allottees in case of 

any loss caused to him due to defective title of the land, on 

which the project is being developed or has been 

developed, in the manner as provided under this Act, and 

the claim for compensation under this sub-section shall not 

be barred by limitation provided under any law for the time 

being in force. 

(3) If the promoter fails to discharge any other obligations 

imposed on him under this Act or the rules or regulations 

made there under or in accordance with the terms and 

conditions of the agreement for sale, he shall be liable to 

pay such compensation to the allottees, in the manner as 

provided under this Act. 

9.8 The provisions of Section 18(1) acclaimed two rights of the Allottee in cases 

where there is a delay in handing over of the possession by the promoter of 

the allotted unit in accordance with the terms of agreement for sale:– 

A. When an Allottee wishes to withdraw from the project due to delay 

in handing over of the possession, on demand the Allottee shall be 

refunded the entire deposited amount along with the interest at such 

rate as may be prescribed in this behalf including compensation in 

the manner as provided under this Act. Hence when an Allottee 

withdrew from the project he has the right to receive his deposited 

amount with interest at such rate as may be prescribed in the rules 

including compensation in the manner prescribed in the Act. Thus an 

Allottee can Receive “interest” and “COMPENSATION” both from 

the promoter alongwith the deposited amount. 

B.  When the Allottee decides to stay in the project even due to delay in 

handing over of the possession, allottee shall be paid, by the 

promoter, interest for every month of delay, till the handing over of 

the possession, at such rate as may be prescribed. In this case an 

Allottee is entitled for interest for every month of delay till the 

handing over of the possession, at such rate as may be prescribed 

only. 

9.9 If we closely examine the above two provisions, it comes out that in a case 
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where the Allottee exits the projects, the Act expressly provides INTEREST 

AND COMPENSATION both, but in cases where the Allottee tends to stay 

in the project the Allottee is only entitled for interest of every month till the 

handing over of the possession. Thus the intention of the legislature was to 

provide Compensation only to those Allottees who exit the project and not 

to those who tends to stay in the project. 

9.10 Now if we study the section 18 as a whole, the following are the express 

provisions for providing compensation to an Allottee under section 18:- 

A. Where the Allottee wishes to withdraw from the project, without 

prejudice to any other remedy available, on demand he shall be 

liable to return the amount received by him in respect of that 

apartment, plot, building, as the case may be, with interest at 

such rate as may be   prescribed   in   this   behalf including 

compensation in the manner as provided under this Act. 

B. The promoter shall compensate the allottees in case of any loss 

caused to him due to defective title of the land, on which the project 

is being developed or has been developed, in the manner as provided 

under the Act. 

C. If the promoter fails to discharge any other obligations imposed on 

him under this Act or the rules or regulations made there under or 

in accordance with the terms and conditions of the agreement for 

sale, he shall be liable to pay such compensation to the allottees, in 

the manner as provided under this Act. 

 
9.11 As per the provisions of Section 18, compensation can be sought by an 

Allottee in case of defective title of the land, and also if the   promoter fails 

to discharge any other obligations imposed on him under this Act or   the   

rules   or   regulations   made   there   under    or    in    accordance    with    

the terms and conditions of the agreement for sale. 

 
9.12 The word “Any Other” signifies beside these, meaning thereby that apart 

from the delay in possession, any other breach of the terms & conditions of 

the Agreement to sell or breach of the obligations imposed on him by the 

provisions of the Act or Rules shall also be liable to compensate the 

Allottee. 
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9.13 If we critically analyze the section, we will find that the word 

‘compensation’ has been used in every sub-section covering almost all the 

scenario except the word compensation has not been used in the case where 

Allottee decides to stay in the project even due to delay in handing over of 

the possession and allottee shall be paid, by the promoter, interest for every 

month of delay, till the handing over of the possession, at such rate as may 

be prescribed only.  

9.14 The intention of the legislature was to provide Compensation only to those 

Allottees who exit the project and also regarding defective title and breach 

of agreement to sale and obligations imposed on, by the Act and Rules, but 

not to those who wishes to stay in the project, for them beside the other 

provision of compensation in term of defective title and breach of agreement 

to sale as well as obligations imposed on by the Act and Rules is applicable, 

but in case of delay in handing over of possession ,the Allottee is entitled for 

only INTEREST at a prescribed rate and not “compensation“ as the Suffix 

“including compensation” has not been provided by the Act. 

9.15 Thus the intention of the legislature was clear in providing the compensation 

of delay to only those who exit the project and not to those who wishes to 

stay in the project.  

 
9.16 For awarding compensation under the Act 2016, Section 71 and Section 72 

were enacted by the legislature. The provisions of Sections 71 and 72 read 

as under:- 

71. Power to adjudicate.—(1) For the purpose of adjudging 

compensation under sections 12, 14, 18 and section 19, the 

Authority shall appoint, in consultation with the appropriate 

Government, one or more judicial officer as deemed necessary, 

who is or has been a District Judge to be an adjudicating officer for 

holding an inquiry in the prescribed manner, after giving any 

person concerned a reasonable opportunity of being heard: 

Provided that any person whose complaint in respect of matters 

covered under sections 12, 14, 18 and section 19 is pending before 

the Consumer Disputes Redressal Forum or the Consumer Disputes 

Redressal Commission or the National Consumer Redressal 

Commission, established under section 9 of the Consumer 
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Protection Act, 1986 (68 of 1986), on or before the commencement 

of this Act, he may, with the permission of such Forum or 

Commission, as the case may be, withdraw the complaint pending 

before it and file an application before the adjudicating officer 

under this Act. (2) The application for adjudging compensation 

under sub-section (1), shall be dealt with by the adjudicating officer 

as expeditiously as possible and dispose of the same within a 

period of sixty days from the date of receipt of the application: 

Provided that where any such application could not be disposed 

of within the said period of sixty days, the adjudicating officer 

shall record his reasons in writing for not disposing of the 

application within that period. (3) While holding an inquiry the 

adjudicating officer shall have power to summon and enforce the 

attendance of any person acquainted with the facts and 

circumstances of the case to give evidence or to produce any 

document which in the opinion of the adjudicating officer, may be 

useful for or relevant to the subject matter of the inquiry and if, on 

such inquiry, he is satisfied that the person has failed to comply 

with the provisions of any of the sections specified in sub-section 

(1), he may direct to pay such compensation or interest, as the 

case any be, as he thinks fit in accordance with the provisions of 

any of those sections. 

 
72. Factors to be taken into account by the adjudicating 

officer.—While adjudging the quantum of compensation or 

interest, as the case may be, under section 71, the adjudicating 

officer shall have due regard to the following factors, namely:— (a) 

the amount of disproportionate gain or unfair advantage, wherever 

quantifiable, made as a result of the default; (b) the amount of loss 

caused as a result of the default; (c) the repetitive nature of the 

default; (d) such other factors which the adjudicating officer 

considers necessary to the case in furtherance of justice. 

 
9.17 For adjudging Compensation the Authority shall appoint a Judicial officer 

who shall adjudicate Compensation under sections 12,14,18,19 of the Act. 

The salient features of sections 71 and 72 are hereunder:- 
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A. The officer who is designated for adjudging compensation shall be 

judicial officer. 

B. The Jurisdiction of the officer shall be confined only to section 
12,14,18,19 of the Act. 

C. While adjudging the quantum of compensation or interest, as the 

case may be, under section 71, the adjudicating officer shall 

have due regard to the following factors, namely:— 

(a) the amount of disproportionate gain or unfair advantage, 

wherever quantifiable, made as a result of the default; (b) the 

amount of loss caused as a result of the default; (c) the repetitive 

nature of the default; (d) such other factors which the 

adjudicating officer considers necessary to the case in 

furtherance of justice. 

D. he may only direct to pay such compensation or interest, as the 

case may be, as he thinks fit. 

9.18 On examining the provisions of Section 72 with the provision of Section 18 

the position emerges as under:- 

A. The interest in both the sections are distant, as in section 18 the 

interest is coupled with the suffix at such rate as may be 

prescribed, but not in section 72, meaning thereby the 

Adjudicating Officer is not bound by the rate of interest  as may 

be prescribed and he is free to quantify the compensation or 

interest according to the facts and circumstances of a case and 

the evidences produced.  

B. The calculation of interest in section 18 is dependent on the rate 

prescribed, which is static and the period of delay, but in section 

72 there are 4 factors which are to be mandatorily kept in mind by 

the Adjudicating Officer. 

C. Numerous reliefs can be claimed under section 18 from the 

Authority, whereas in section 71 and 72 the Adjudicating Officer 

may only direct to pay such compensation or interest, as the case 

may be, as he thinks fit. 

9.19 The Hon’ble Supreme court in the case of M/s. NEWTECH 
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PROMOTERS AND DEVELOPERS PVT. LTD Vs STATE OF U.P. 

and Others [2021(11) ADJ 280], [2022 (1) R.C.R.(Civil) 357] while 

dealing with the jurisdiction of the Authority and the Adjudicating officer 

under the provision of the Real Estate (Regulation and Development) Act, 

2016 has framed a question as follows:-  

“1. Whether the authority has jurisdiction to direct return/refund of 

the amount to the allottee under Sections 12, 14, 18 and 19 of the 

Act or the jurisdiction exclusively lies with the adjudicating officer 

under Section 71 of the Act?” 

After elaborate discussion, the Hon’ble Apex court at paragraph 86 held that: 

“ 86. From the scheme of the Act of which a detailed reference has 

been made and taking note of power of adjudication delineated 

with the regulatory authority and adjudicating officer, what finally 

culls out is that although the Act indicates the distinct expressions 

like ‘refund’, ‘interest’, ‘penalty’ and ‘compensation’, a conjoint 

reading of Sections 18 and 19 clearly manifests that when it comes 

to refund of the amount, and interest on the refund amount, or 

directing payment of interest for delayed delivery of possession, or 

penalty and interest thereon, it is the regulatory authority which 

has the power to examine and determine the outcome of a 

complaint. At the same time, when it comes to a question of seeking 

the relief of adjudging compensation and interest thereon under 

Sections 12, 14, 18 and 19, the adjudicating officer exclusively has 

the power to determine, keeping in view the collective reading of 

Section 71 read with Section 72 of the Act. If the adjudication under 

Sections 12, 14, 18 and 19 other than compensation as envisaged, if 

extended to the adjudicating officer as prayed that, in our view, 

may intend to expand the ambit and scope of the powers and 

functions of the adjudicating officer under Section 71 and that 

would be against the mandate of the Act 2016”. 

9.20 On examination of the above finding of the Hon’ble Apex Court with the 

provision of the section 18 of the Act 2016, it is clear that when the Allottee 

decides to stay in the project even due to delay in handing over of the 

possession, allottee shall be paid, by the promoter, interest for every month of 

delay, till the handing over of the possession, at such rate as may be 
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prescribed, meaning thereby in this situation the Allottee is entitled for 

interest for every month of delay till the handing over of the possession, at 

such rate as may be prescribed, and not “compensation“ as the Suffix 

“including compensation” in case of seeking refund due to delay beyond the 

period prescribed in the agreement .   

 
9.21 The scheme of the provisions of Section 18 of the Act 2016 clearly provides 

that in cases where the Allottee intends to stay in the project, the Allottee is 

entitled only for interest as per the rate prescribed and its jurisdiction of 

determination lies in the regulatory authority and not with Adjudicating 

Officer, and hence the Adjudicating Officer cannot grant interest as 

compensation, because the Statute does not provide any scope of 

compensation in such situation. 

9.22 For the sake of convenience and in order to appreciate the action to be taken 

in case of violation of the provisions of Sections 12, 14, 18 and 19 and 

competent/jurisdiction to take action by the Regulatory 

Authorities/Adjudicating Officer, we deem it proper to draw chart/table as 

under:- 

SECTION/ SUB-SECTION ACTION ON VIOLATION JURISDICTION 

12. Obligations of promoter 
regarding veracity of the 
advertisement or prospectus. 

   

Where any person makes an 
advance or a deposit on the basis of 
the information contained in the 
notice advertisement or prospectus, 
or on the basis of any model 
apartment, plot or building, as the 
case may be, and sustains any loss 
or damage by reason of any 
incorrect, false statement included 
therein, he shall be compensated by 
the promoter in the manner as 
provided under this Act: 

a. If any person/allottee sustains 
any loss or damage by reason 
of any incorrect, false 
statement made in the 
advertisement/brochure, etc. 
he shall be compensated by 
the promoter. 

Adjudicating 
Officer. 

Provided that if the person affected 
by such incorrect, false statement 
contained in the notice, 
advertisement or prospectus, or the 
model apartment, plot or building, as 
the case may be, intends to 
withdraw from the proposed project, 
he shall be returned his entire 
investment along with interest at 
such rate as may be prescribed 
and the compensation in the 
manner provided under this Act. 

a. If the person affected by such 
incorrect, false statement 
intends to withdraw from the 
proposed project, he shall be 
returned his entire investment 
along with interest at such rate 
as may be prescribed. As far 
as return of entire investment 
and interest at such rate as 
prescribed is concerned 
nothing is to be adjudged. It is 
a plain and simple relief 

Authority  
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available to allottee and 
promoter is obligated to 
return the investment 
alongwith interest as 
prescribed and Authority is 
well within its power under 
section 34(f) to ensure 
compliance of the 
obligations cast upon the 
Promoter. 

 b. The person shall be 
compensated in the manner 
provided under this Act. If a 
person makes an application 
for compensation it shall be 
decided by the adjudicating 
officer. 

Adjudicating 
Officer 

 

 

14. Adherence to sanctioned plans 
and project specifications by the 
promoter. 

   

(1) The proposed project shall be 
developed and completed by the 
promoter in accordance with the 
sanctioned plans, layout plans and 
specifications as approved by the 
competent authorities. 

a. 

 

 

 

 

 

 

An allottee can file a 
complaint with the Authority 
in case the promoter violates 
the provisions of sub-section 
(1). The Authority can issue 
directions to the promoter 
under section 37 read with 
section 34 (f) to adhere to the 
sanctioned plans and 
specifications. The Authority 
can impose penalty under 
section 61 and/or section 63 if 
the promoter does not comply 
with the directions of the 
Authority. 

Authority 

 

 

 

 

 

 

 

 

(2) Notwithstanding anything 
contained in any law, contract or 
agreement, after the sanctioned 
plans, layout plans and specifications 
and the nature of the fixtures, 
fittings, amenities and common 
areas, of the apartment, plot or 
building, as the case may be, as 
approved by the competent authority, 
are disclosed or furnished to the 
person who agree to take one or 
more of the said apartment, plot or 
building, as the case may be, the 
promoter shall not make…. 

 

 

 

 

a. 

 

 

 

 

 

 

 

 

 

 

 

The promoter, under section 
11 (3) has obligation to 
provide to the allottee 
information relating to 
sanctioned plans, layout plans 
along with the specifications, 
approved by the competent 
authority. At the same time the 
allottee is entitled to obtain the 
information relating to 
sanctioned plans, layout plans 
along with the specifications, 
approved by the competent 
authority and such other 
information as provided in this 
Act or the rules and 
regulations made thereunder 
or the agreement for sale 
signed with the promoter [as 
per provisions of section 
19(1)]. 
In case such information is 
not provided by the 
promoter, allottee may 
approach the Authority 

Authority 
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(i) any additions and alterations in 
the sanctioned plans, layout plans 
and specifications and the nature of 
fixtures, fittings and amenities 
described therein in respect of the 
apartment, plot or building, as the 
case may be, which are agreed to be 
taken, without the previous consent 
of that person: 

 

Provided that the promoter may 
make such minor additions or 
alterations as may be required by the 
allottee, or such minor changes or 
alterations as may be necessary due 
to architectural and structural reasons 
duly recommended and verified by 
an authorised Architect or Engineer 
after proper declaration and 
intimation to the allottee. 

Explanation-For the purpose of this 
clause, "minor additions or 
alterations" excludes structural 
change including an addition to the 
area or change in height, or the 
removal of part of a building, or any 
change to the structure, such as the 
construction or removal or cutting 
into of any wall or a part of a wall, 
partition, column, beam, joist, floor 
including a mezzanine floor or other 
support, or a change to or closing of 
any required means of access ingress 
or egress or a change to the fixtures 
or equipment, etc. 

 

(ii) any other alterations or additions 
in the sanctioned plans, layout plans 
and specifications of the buildings or 
the common areas within the project 
without the previous written consent 
of at least two- thirds of the allottees, 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

for directions to the 
promoter for compliance of 
the obligations cast upon 
him. The Authority may 
issue such directions to the 
promoter using its powers 
under section 37 read with 
section 34 (f).The Authority 
can impose penalty under 
section 61 and/or section 63 if 
the promoter does not comply 
with the directions of the 
Authority.  
 

 

In case of violation of this 
clause, allottee may approach 
Authority. The Authority may 
issue such directions to the 
promoter using its powers 
under section 37 read with 
section 34 (f). The Authority 
can impose penalty under 
section 61 and/or section 63 if 
the promoter does not comply 
with the directions of the 
Authority. 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

Authority 
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other than the promoter, who have 
agreed to take apartments in such 
building. 

Explanation. -For the purpose of this 
clause, the allottee, irrespective of 
the number of apartments or plots, as 
the case may be, booked by him or 
booked in the name of his family, or 
in the case of other persons such as 
companies or firms or any 
association of individuals, etc., by 
whatever name called, booked in its 
name or booked in the name of its 
associated entities or related 
enterprises, shall be considered as 
one allottee only. 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

(3) In case any structural defect or 
any other defect in workmanship, 
quality or provision of services or 
any other obligations of the promoter 
as per the agreement for sale relating 
to such development is brought to 
the notice of the promoter within a 
period of five years by the allottee 
from the date of handing over 
possession, it shall be the duty of the 
promoter to rectify such defects 
without further charge, within thirty 
days, and in the event of promoter's 
failure to rectify such defects within 
such time, the aggrieved allottees 
shall be entitled to receive 
appropriate compensation in the 
manner as provided under this Act 

a. 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

b. 

 

This sub-section is in two 
parts:- 

The first part deals with 
rectification of structural 
defect or any other defect in 
workmanship, quality of 
services or any other 
obligations of the promoter as 
per the agreement for sale 
relating to such development 
is brought to the notice of the 
promoter within a period of 
five years by the allottee from 
the date of handing over 
possession, it shall be the duty 
of the promoter to rectify such 
defects without further charge, 
within thirty days. 

In case this obligation is not 
fulfilled by the promoter, the 
allottee may approach 
Authority for issuing direction 
for rectification of the defect. 
In the event of failure to 
implement directions of the 
Authority, penal proceedings 
may be initiated against it.  

 

The second part of this sub-
section deals with entitlement 
of allottee to receive 
appropriate compensation. In 
the event of promoter's failure 
to rectify such defects within 
such time, the aggrieved 
allottees shall be entitled to 
receive appropriate 
compensation in the manner 

Authority  

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

Adjudicating 
Officer 
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as provided under this Act. 

18. Return of amount and 
compensation. 

   

(1) If the promoter fails to complete 
or is unable to give possession of an 
apartment, plot or building, -  

 

(a) in accordance with the terms of 
the agreement for sale or, as the case 
may be, duly completed by the date 
specified therein; or  

 

(b) due to discontinuance of his 
business as a developer on account 
of suspension or revocation of the 
registration under this Act or for any 
other reason,  

 

he shall be liable on demand to the 
allottees, in case the allottee wishes 
to withdraw from the project, 
without prejudice to any other 
remedy available, to return the 
amount received by him in respect of 
that apartment, plot, building, as the 
case may be, with interest at such 
rate as may be prescribed in this 
behalf including compensation in the 
manner as provided under this Act:  

Provided that where an allottee does 
not intend to withdraw from the 
project, he shall be paid, by the 
promoter, interest for every month of 
delay, till the handing over of the 
possession, at such rate as may be 
prescribed. 

 

(2) The promoter shall compensate 
the allottees in case of any loss 
caused to him due to defective title 
of the land, on which the project is 
being developed or has been 
developed, in the manner as provided 
under this Act, and the claim for 
compensation under this sub-section 
shall not be barred by limitation 
provided under any law for the time 
being in force. 

a. 

 

 

 

 

 

 

 

 

 

b. 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

If allottee demands his/her 
money back with interest and 
same is not returned then he 
may approach the Authority 
for issuing directions to the 
promoter (for which the 
promoter is obliged) to return 
the amount received by it in 
respect of that apartment, plot, 
building, as the case may be, 
with interest at such rate as 
may be prescribed and in case 
promoter fails to fulfill its 
obligation and comply 
Authority's directions, penal 
consequences shall follow. 

 

The allottee is also entitled for 
compensation in the manner as 
provided under this Act and 
for this he has to file an 
application before the 
Adjudicating officer for 
adjudging compensation. 

 

 

 

 

This is again an obligation on 
the promoter where an allottee 
does not intend to withdraw 
from the project, he shall be 
paid, by the promoter. (There 
is no provision for 
compensation in this clause.) 

 

This provision relates to 
compensation, if an 
application is made by the 
allottee in regard to loss 
suffered by him due to 
defective title of land.  

Authority 

 

 

 

 

 

 

 

 

 

Adjudicating 
Officer  

 

 

 

 

 

 

 

Authority 

 

 

 

Adjudicating 
Officer  

(3) If the promoter fails to discharge 
any other obligations imposed on 
him under this Act or the rules or 

 This sub-section generally 
obliges the promoter to pay 
compensation in case of 

Adjudicating 
Officer. 
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regulations made thereunder or in 
accordance with the terms and 
conditions of the agreement for sale, 
he shall be liable to pay such 
compensation to the allottees, in 
the manner as provided under this 
Act 

failure to discharge any other 
liability under this Act, that is 
liabilities other than those 
listed under section 18 herein 
above or under section 12 or 
section 14 or section 19. This 
means that this clause 
of section 18 applies to all 
types of failures on part of the 
promoter to discharge any of 
the obligations under the Act. 
  
If a promoter fails to discharge 
any other obligation 
imposed upon it under this Act 
or the Rules & Regulations 
made thereunder or even in 
accordance with the 
agreement for sale, it shall be 
liable to pay compensation to 
the allottee in the manner as 
provided under the Act. 

19. Rights and duties of allottees.    

(1) The allottee shall be entitled to 
obtain the information relating to 
sanctioned plans, layout plans along 
with the specifications, approved by 
the competent authority and such 
other information as provided in this 
Act or the rules and regulations made 
thereunder or the agreement for sale 
signed with the promoter. 

 In case the allottee fails to 
receive from the promoter the 
information as mentioned in 
this sub-section, the allottee 
may approach the Authority to 
issue necessary directions to 
the promoter to provide the 
necessary information which 
the allottee is entitled to 
receive. The Authority can 
issue appropriate directions to 
the promoter under section 37 
read with section 34 (f). The 
Authority may initiate penal 
proceedings against the 
promoter for non-compliance 
of its directions under the 
provisions of section 38/61/63 
of the Act. 

Authority 

(2) The allottee shall be entitled to 
know stage-wise time schedule of 
completion of the project, including 
the provisions for water, sanitation, 
electricity and other amenities and 
services as agreed to between the 
promoter and the allottee in 
accordance with the terms and 
conditions of the agreement for sale. 

 In case the allottee fails to 
receive from the promoter the 
information as mentioned in 
this sub-section, the allottee 
may approach the Authority to 
issue necessary directions to 
the promoter to provide the 
necessary information which 
the allottee is entitled to 
receive. The Authority can 
issue appropriate directions to 
the promoter under section 37 
read with section 34 (f). The 
Authority may initiate penal 
proceedings against the 
promoter for non-compliance 
of its directions under the 
provisions of section 38/61/63 

Authority 
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of the Act.  

(3) The allottee shall be entitled to 
claim the possession of apartment, 
plot or building, as the case may be, 
and the association of allottees shall 
be entitled to claim the possession of 
the common areas, as per the 
declaration given by the promoter 
under sub-clause (C) of clause (1) of 
sub-section (2) of section 4. 

 In case the allottee or 
association of allottees is not 
given possession of apartment, 
plot or building, or the 
association is not given 
possession of the common 
areas, the aggrieved allottee or 
the association, as the case 
may be, may approach 
Authority for issuing 
necessary directions to the 
promoter which are binding 
on it. The Authority may 
initiate penal proceedings 
against the promoter for non-
compliance of its directions 
under the provisions of section 
38/61/63 of the Act. 

Authority 

(4) The allottee shall be entitled to 
claim the refund of amount paid 
along with interest at such rate as 
may be prescribed and compensation 
in the manner as provided under this 
Act, from the promoter, if the 
promoter fails to comply or is unable 
to give possession of the apartment, 
plot or building, as the case may be, 
in accordance with the terms of 
agreement for sale or due to 
discontinuance of his business as a 
developer on account of suspension 
or revocation of his registration 
under the provisions of this Act or 
the rules or regulations made 
thereunder. 

 

 

 

 

 

 

 

a. 

 

 

 

 

 

b. 

The provisions of section 19 
(4) are the same as of section 
18 (1) relating to return of 
investment of the allottee with 
prescribed rate of interest and 
also payment of compensation 
by the promoter although 
phrased in a different manner. 
 

The allottee can approach 
the Authority for relief of 
refund which is empowered to 
decide the complaint of 
allottee for return of 
investment with prescribed 
interest. If the promoter does 
not comply with the order of 
the Authority in this regard, 
the Authority can issue a 
recovery certificate for 
realizing the payable amount 
from the promoter as arrears 
of land revenue. 
 

The allottee may also file a 
complaint for compensation 
before the Adjudicating 
Officer which is the same 
relief as provided under 
Section 18(1). 

Authority 

 

 

 

 

 

 

 

 

 

 

 

 

Adjudicating 
Officer 

 

(5) The allottee shall be entitled to 
have the necessary documents and 
plans, including that of common 
areas, after handing over the physical 
possession of the apartment or plot 
or building as the case may be, by 
the promoter. 

 In case the allottee is not able 
to get necessary documents 
and plans after getting the 
physical possession of the real 
estate project for which the 
allottee is entitled, he may 
approach the Authority for 
issuing directions to the 
promoter for providing the 
documents mentioned in this 
sub section. 
The Authority may initiate 
penal proceedings against the 
promoter for non-compliance 
of its directions under the 
provisions of section 38/61/63 

Authority 
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of the Act. 
(6) Every allottee, who has entered 
into an agreement or sale to take an 
apartment, plot or building as the 
case may be, under section 13, shall 
be responsible to make necessary 
payments in the manner and within 
the time as specified in the said 
agreement for sale and shall pay at 
the proper time and place, the share 
of the registration charges, municipal 
taxes, water and electricity charges, 
maintenance charges, ground rent, 
and other charges, if any. 

 If allottee fails to make 
necessary payments as 
mentioned in this subsection, 
the promoter may approach 
the Authority for issuing 
directions to the allottee to do 
the needful. The directions of 
the Authority shall be binding 
on the allottee. 
The Authority may initiate 
penal proceedings against the 
allottee for non-compliance of 
its directions under the 
provisions of section 38/67 of 
the Act. 
 

Authority 

(7) The allottee shall be liable to pay 
interest, at such rate as may be 
prescribed, for any delay in payment 
towards any amount or charges to be 
paid under sub-section (6). 

 This sub-section 
obliges the allottee to pay 
interest as prescribed in 
the Rules for any delay in 
payments. 
In case of failure to make such 
payment, the promoter may 
proceed as per the 
agreement for sale read with 
provisions of the Act and 
Rules and may also approach 
the authority for issuing 
directions to the allottee. 
The Authority may initiate 
penal proceedings against the 
allottee for non-compliance of 
its directions under the 
provisions of section 38/67 of 
the Act. 

Authority 

(8) The obligations of the allottee 
under sub-section (6) and the 
liability towards interest under sub-
section (7) may be reduced when 
mutually agreed to between the 
promoter and such allottee.  

 The liability of allottee u/S 
19(6) & (7) may be reduced 
with mutual 
agreement/settlement.  

No complaint lies 

(9) Every allottee of the apartment, 
plot or building as the case may be, 
shall participate towards the 
formation of an association or 
society or cooperative society of the 
allottees, or a federation of the same.  

 The promoter may approach 
the Authority for appropriate 
directions to the allottee in 
case he does not abide by the 
provisions of this clause.  
The Authority may initiate 
penal proceedings against the 
allottee for non-compliance of 
its directions under the 
provisions of section 38/67 of 
the Act.  

Authority 

(10) Every allottee shall take 
physical possession of the apartment, 
plot or building as the case may be, 
within a period of two months of the 
OC issued for the said apartment, 
plot or building, as the case may be.  

 The promoter may approach 
the Authority for directions to 
the allottee for compliance of 
the obligation cast upon him 
as mentioned in this sub-
section. The Authority may 
initiate penal proceedings 
against the allottee for non-
compliance of its directions 
under the provisions of section 
38/67 of the Act.  

Authority 
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(11) Every allottee shall participate 
towards registration of the 
conveyance deed of the apartment, 
plot or building, as the case may be, 
as provided under sub-section (1) of 
Section 17 of this Act. 

 The promoter may approach 
the Authority for appropriate 
directions to the allottee in 
case he does not abide by the 
provisions of this clause.  
The Authority may initiate 
penal proceedings against the 
allottee for non-compliance of 
its directions under the 
provisions of section 38/67 of 
the Act.\  

Authority 

S.12, 14, 18 & 19  The Adjudicating Officer has 
the power to award 
compensation under section 
18(3) in pursuance to the 
provisions of sections 71 & 
72 in the conditions other than 
those specified in sections 
18(1)&(2), if any promoter 
fails to discharge any other 
obligation imposed on it under 
the Act or the rules or 
regulations made thereunder 
or in accordance with the 
terms and conditions of the 
agreement for sale, (it shall be 
liable to pay such 
compensation to the allottees, 
in the manner as provided in 
Section 18(3), which covers 
adjudication of compensation 
under Section 12, 14 & 19.) 

Adjudicating 
Officer 

SECTION/SUB-
SECTION/RULE 

ACTION FOR 
ENFORCEMENT OF 
ORDER 

JURISDICTION 

S 40 (1)- Recovery of amounts 
payable by a promoter to an 
allottee 
 
(1) If a promoter or an allottee or a 
real estate agent, as the case may be, 
fails to pay any interest or penalty or 
compensation imposed on him, by 
the adjudicating officer or the 
Regulatory Authority or the 
Appellate Authority, as the case may 
be, under this Act or the rules 
and regulations made thereunder, it 
shall be recoverable from such 
promoter or allottee or real estate 
agent, in such manner as may be 
prescribed as an arrears of land 
revenue. 
 
Rule 23. Subject to the provisions of 
sub-section (1) of section 40, the 
recovery of the amounts due as 
arrears of land revenue shall be 
carried out in the manner provided in 
local laws. 
 
 

Section 40 sub-section (1) has 
three tracks: 
 
Order of the Authority, order of the 
Adjudicating Officer and the order 
of the Appellate Tribunal. 
If the promoter does not return the 
amount payable to the 
allottee within the time specified 
in such order, the same can be 
recovered from the promoter as 
arrears of land by issuing a 
recovery certificate to the 
concerned Collector in the matter. 
The allottee has to move an 
application for the enforcement of 
the said order using the facility 
provided by the Authority or the 
Appellate Tribunal, as the case 
may be. 
Appellate Tribunal may direct that 
recovery certificate in pursuance 
of its order shall be issued by the 
Authority or the Adjudicating 
Officer, as the case may be. 

Depending on the 
order: 
 

 

Authority  

Or 

Appellate Tribunal 
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S 40 (2). Enforcement of orders 
other than money orders:  
 
If any adjudicating officer or the 
Regulatory Authority or the 
Appellate Tribunal, as the case may 
be, issues any order or directs any 
person to do any act, or refrain from 
doing any act, which it is empowered 
to do under this Act or the rules or 
regulations made thereunder, then in 
case of failure by any person to 
comply with such order or direction, 
the same shall be enforced, in such 
manner as may be prescribed. 

Rule 24. For the purpose of sub-
section (2) of section 40, every order 
passed by the adjudicating officer, 
regulatory authority or Appellate 
Tribunal, as the case may be, under 
the Act or the rules and regulations 
made thereunder, shall be enforced 
by the adjudicating officer, 
regulatory authority or the Appellate 
Tribunal in the same manner as if it 
were a decree or order made by the 
principal civil court in a suit pending 
therein and it shall be lawful for the 
adjudicating officer, regulatory 
authority or Appellate Tribunal, as 
the case may be, in the event of its 
inability to execute the order, send 
such order to the principal civil 
court, to execute such order either 
within the local limits of whose 
jurisdiction the real estate project is 
located or in the principal civil court 
within the local limits of whose 
jurisdiction the person against whom 
the order is being issued, actually 
and voluntarily resides, or carries on 
business, or personally works for 
gain. 

The provisions of section 40 sub-
section (2 ) and  rule 24 have three 
tracks: 
The Authority, the Adjudicating 
Officer and the Appellate 
Tribunal are empowered to enforce 
their orders or directions in the 
same manner as if these are 
decrees of a Principal Civil Court 
in a suit pending before it. 
The allottee/complainant has to 
move an application for 
enforcement of the order under 
question before the Authority or 
the Adjudicating Officer or the 
Appellate Tribunal, as the case 
may be 

Authority  

Or 

Adjudicating 
Officer  

Or 

 

Appellate Tribunal 

 

9.23 It is admitted fact that the allottee did not opt to exit from the project. The 

allottee has not been delivered possession of the unit in question till date. The 

Adjudicating Officer has granted interest for the delay in the form of 

compensation.  As per proviso to Section 18 if allottee intends to continue 

with the project and/or has taken possession, the Regulatory Authority has 

jurisdiction to grant interest.  However, an allottee is entitled for 

compensation for issues in pursuance to the provisions of Section 18(3), 

meaning thereby except the delay in possession.  

9.24 On the basis of the aforesaid analysis, we are of the considered view that the 

Adjudicating Officer has no jurisdiction to grant interest in the form of 

compensation to an allottee who does not want to exit the project or execute a 
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conveyance deed as well as take possession and it is the Regulatory Authority 

which is competent and has jurisdiction to examine the delay and direct for 

payment of interest for every month of delay till handing over of the 

possession at such rate as may be prescribed. The question is answered 

accordingly. 

10.  Admittedly the complaint was filed by the allottee seeking relief of 

compensation & penalty for delay in possession. Allottee did not exit the 

project. In such facts and circumstances, Adjudicating Officer ought not to 

have entertained the complaint because the allottee filed the complaint in 

wrong jurisdiction. As per proviso to Section 18(1) of the Act an allottee, who 

does not opt to exit the project, is entitled for interest for every month of 

delay till handing over of the possession at such rate as may be prescribed. No 

delay interest in the form of compensation can be allowed in such condition. 

Therefore, the Adjudicating Officer has granted interest for the delay in the 

form of compensation without jurisdiction.  

11.  In view of the above analysis, we are of the considered view that the order 

dated 02.09.2022 passed by the Adjudicating Officer in Complaint No. 

ADJ/NCR144/11/85467/2021 (Ashish Sinha Vs. G. S. Promoters Pvt. Ltd.) is 

not sustainable in the eyes of law. Accordingly, the appeal is allowed and  

the impugned order dated 02.09.2022 is hereby set aside. 

12. It is open for the complainant/appellant to approach the concerned Regulatory 

Authority seeking interest for delay in possession and other reliefs in 

accordance with law, if so advised.  

13. In the event complaint is filed by the complainant/appellant before the 

Regulatory Authority within six weeks from the date of uploading of this 

order on the web portal of U.P. REAT, it is expected that Regulatory 

Authority would consider and decide it on merits expeditiously, preferably 

within four months thereafter provided there is no other impediment. 

14.  No order as to costs.  

 

Dated: 22.11.2024     (Rameshwar Singh)                (Sanjai Khare) 
    Tanveer/-  

 


