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1. The applicant has moved an application for condonation of delay in filing the 

instant appeal on 25.10.2019 alongwith affidavit in support of application for 

condonation of delay with the following contentions :-  

 

1.1 That the instant appeal is being preferred by the appellant against the order passed 

by the Real Estate Regulatory Authority, Gautam Buddha Nagar on 22.12.2018 

under Section 44(2) of the Act before the Real Estate Appellate Tribunal, U.P. at 

Lucknow.    

 

1.2 That it is relevant to point out that the applicant had met with a very serious 

accident on 04.04.2015 as a result of which he had to be under prolonged 

hospitalization. After being relieved from the hospital the appellant remained 

bedridden for about a year. This seriously hampered his activity. Even after one 

year, the applicant was not in a position to move around freely. As a matter of fact, 



the appellant is still under medication and his locomotion and physical activities 

are quite restricted.  

 

1.3 That the judgment in the instant matter was passed on 22.12.2018. However, the 

same was uploaded on the website on 22.02.2019.  

 
1.4 That since there were several physical constraints with the applicant, in order to 

avoid further litigation, he made every possible attempt to seek compliance of the 

order passed by the forum below. However, even this has not resulted in any action 

by the respondent. 

 

2. At last, the applicant has prayed that in view of the facts and circumstances 

mentioned in the application, the delay caused in filing the instant appeal be 

condoned in the interest of justice.  

 

3. On 01.10.2020, the applicant has filed an additional affidavit dated 19.09.2020 in 

support of delay condonation application, with the following contentions :- ` 

 

3.1 That it is relevant to point out that the applicant had met with a very serious 

accident on 04.04.2015 as a result of which he had to be under prolonged 

hospitalization. After being relieved from the hospital, the applicant remained 

bedridden for about a year. This seriously hampered his activity. Even after one 

year, the applicant was not in a position to move around freely. As a matter of fact, 

the applicant is still under medication and his locomotion and physical activities 

are quite restricted.   

 



3.2 That it is also relevant to point out that the applicant could not manage to file his 

complaint before the RERA, Gautam Budh Nagar only on account of the fact that 

the entire process was through internet and is physical presence is never required.  

 
3.3 That in the meantime, during pendency of the complaint before RERA, serious 

complications in applicant health had begun to resurface for which he had to be 

under treatment since September, 2018. The new round of treatment commenced 

from September, 2018 and is continuing till date.  

 
3.4 That since there were several physical constraints with the applicant, in order to 

avoid further litigation, he made every possible attempt to seek compliance of the 

order passed by the Forum below by writing letters and sending e-mails. However, 

even this did not result in any action by the respondent.  

 
3.5 That therefore, after exhausting all the avenues the applicant made up his mind to 

challenge the impugned order and seek refund of money as prayed in the original 

complaint.  

 
3.6 That for the purpose of filing the instant appeal, the applicant approached his 

lawyer through phone and video call sometime in the month of September, 2019. 

However, the meeting was followed by a period where there were a number of 

festivals and court holidays on account of which the lawyer could not draft the 

instant appeal. The appeal was finally drafted and sent to the applicant through e-

mail in October and the applicant without wasting even a single day dispatched 

signed copy of his lawyer following which the appeal was filed on 07.11.2019.  

 



4. Against the said limitation application, an objection has been filed by the 

respondent on 14.12.2020 supported with an affidavit with the following 

submission :-   

 
4.1 That the contents of paragraph No. 3 are wrong, false and baseless hence are 

denied. In reply thereto, it is submitted that the hearings prior to declaration of 

pandemic by the Government of India i.e. March, 2020 was being conducted 

through physical means only. Only with the declaration of Covid-19 Pandemic, the 

hearing has been started through internet though the process of filing was online 

since inception as such it is wrong to allege that the physical presence was never 

required.   

 

4.2 It is submitted that the reading down of the documents annexed with the affidavit 

would suggest that the applicant was under no constraint to get the instant appeal 

filed with this Hon’ble Tribunal. Moreover, the instant appeal could have been 

filed within the period of limitation from the date of communication of the order as 

it cannot be borne out of the records submitted by the appellant that the appellant 

was under serious medications due to which his regular activities were hampered 

and he was under medical advice of the doctor. Moreover, the instant appeal could 

have been prosecuted at the hands of the co-allottee of the apartment i.e. Mrs. 

Akansha Anand who never had any infirmity as could be borne of records which 

establishes the fact that the applicant was never interested in prosecuting the 

instant appeal and due to his own laxity and negligence, the instant appeal has not 

been filed.  

 
4.3 That the writing of email and letters to the respondent seeking the execution of the 

order cannot be ground for condonation of delay in filing the appeal as the 



proceedings at appellate stage are for purposes of checking the validity of the order 

passed by the authority below and are not the execution proceedings. It can be 

borne out of records that the applicant rather than exhausting its remedy of filing 

the execution proceedings before the learned Regulatory Authority has approached 

this Hon’ble Tribunal being aggrieved from non-execution of order. Non-execution 

of order by the respondent as being alleged cannot be ground for condoning the 

delay as the proceedings if are conducted at this stage by this Hon’ble Tribunal as 

per the version of the applicant will be the execution proceedings as it is the case 

of the applicant that for want of execution of the impugned order, the instant 

appeal is being filed which in turn signifies that the appellant is not aggrieved from 

the impugned order however is aggrieved from non-execution of order by the 

respondent; the appropriate recourse as may be available to the appellant is to seek 

the execution of the order by following the due process of law rather than 

prosecuting the instant appeal as per the version of the applicant himself.  

 

4.4 That the applicant himself after substantial lapse of time had approached the 

lawyer for filing the appeal which in turn establishes the fact that the applicant was 

never interested in prosecuting the instant appeal. No evidence has been placed on 

record to substantiate that when the applicant contacted his lawyer for filing the 

instant appeal and when was it prepared. On mere submissions, the applicant has 

approached this Hon’ble Tribunal seeking prayer for condonation of delay. The 

delay in filing the instant appeal is deliberate and intentional.  

 
4.5 Respondent further submitted that the instant application for condonation of delay 

is completely misconceived in as much as no sufficient cause has been shown by 

the applicant. No evidence has been brought on record to establish that the steps 

were taken by the applicant for filing the instant appeal within the period of 



limitation however on account of sufficient reasons, the applicant was unable to 

file the same. No cogent reasons have been pleaded by the applicant for the 

purposes of condonation of delay. Rather what can be borne of records submitted 

by the applicant is that the applicant was never interested in filing the instant 

appeal and was never aggrieved from the impugned order. From the pleadings of 

application, it is apparent that applicant without taking recourse of filing the 

execution proceedings has come before this Hon’ble Tribunal. The records prove 

that the applicant was never aggrieved from the impugned order. The applicant has 

not even explained the reasons for the purposes of consideration of application for 

condonation of delay in the manner it ought to have been explained rather the 

application contains mere bald averments.   

 
4.6 In view of the above it is most respectfully prayed that this Hon’ble Tribunal may 

graciously be pleased to dismiss the instant application for condonation of delay.  

 
5. We heard the rival contentions of the learned counsels for both the parties, and 

perused the whole records. 

 
Before adjudging the submission of learned counsel for applicant, we perused 

Section 44(2) of the U.P. Real Estate (Regulation and Development) Act, 2016. 

The verbatim language of Section 44(2) of the Act is reproduced as below :- 

“Every appeal made under sub-section (1) shall be preferred within a 
period of sixty days from the date on which a copy of the direction or 
order or decision made by the Authority or the adjudicating officer is 
received by the appropriate Government or the competent authority or 
the aggrieved person and it shall be in such form and accompanied by 
such fee, as may be prescribed : 

Provided that the Appellate Tribunal may entertain any appeal 
after the expiry of sixty days if it is satisfied that there was sufficient 
cause for not filing it within that period.” 



 
From the aforesaid provisions of Section 44(2), the following inferences can 

be drawn:  
I. The period of limitation is sixty days and the appeal shall be 

preferred within a period of sixty days. 
II. The period of limitation shall be counted from the date on which a 

copy of the impugned direction or order or decision given by the 
authority or the adjudicating officer is received.  

 

Now, we have to examine : Whether the applicant has sufficiently explained 
the delay in filing the instant appeal ?  

 
6. From perusal of record, it is obvious that the impugned order was passed on 

22.12.2018 by the learned Regulatory Authority, Gautam Budh Nagar (U.P.) and it 

was uploaded on the RERA website on 22.02.2019. The instant appeal was filed on 

07.11.2019. If the limitation period is counted from the date of uploading of the 

impugned order which is 22.02.2019, then the instant appeal ought to be filed 

before 22.04.2019, but it has been filed after a delay of 195 days after excluding 

the period of limitation as provided under Section 44(2) of the Act.  

 

7. Learned counsel for the opposite party submitted that the applicant has not 

satisfied the cause of delay properly, hence in any case the delay condonation 

application does not deserves to be allowed.  

 
7.1 In this regard, the applicant in support of his contention has filed medical 

prescriptions which are enclosed with second affidavit dated 19.09.2020 (filed on 

01.10.2020) as Annexure No. 1. These medical prescriptions relate to dated 

07.09.2018, 10.01.2019, 12.03.2019, 06.05.2019, 20.01.2020, 11.01.2020, 



24.01.2020, 15.03.2020, 16.06.2020 and 19.07.2020. Thus, it cannot be denied that 

the applicant was ill earlier and still he is not in sound health.  

 

7.2 One of the main argument of the learned counsel for opposite party is that, the 

applicant is not aggrieved with the impugned order, hence question does not arise 

to entertain the instant appeal by condoning the delay in filing the instant appeal.  

It is worth noting here that the applicant is aggrieved with the impugned 

order or not? This question can be determined only at the time of hearing the case 

on merit. So from this point of view, it is also in the interest of justice to give an 

opportunity of hearing to applicant and it is possible only when delay condonation 

application is allowed.  

 

Here it is desirable to have a glimpse on the pronouncements given by the 

Hon’ble Supreme Court and High Court.  

In Union of India Vs. Gaini, A.I.R. 2011 S.C. 977, the Hon’ble Supreme 

Court observed :  

“The court should decide the matter on merit by giving the expression 

sufficient cause a pragmatic justice oriented approach”.  

In Abdul Gafoor Vs. State of Bihar, A.I.R. 2012 S.C. 640, the Hon’ble 

Supreme Court said :  

“Court should be reluctant to shut out consideration of case on merits 

on grounds of limitation or other technicality.” 

The Hon’ble Apex Court in N. Balakrishnan Vs. M. Krishna Murthy, 

(1987) 7SCC 123, observed as below : 

“……… time limit fixed for approaching the court in different 

situations is not because on expiry of such time a bad cause would 

transform into a good cause.” 



In Collector, Land Acquisition, Anantnag & Anr. Vs. Mst. Katiji & Ors. 

Reported in AIR (1987) 2 SCC 107, the Hon’ble Supreme Court has observed : 

“………the power to condone the delay is conferred in order to enable 

the courts to do substantial justice to the parties by disposing of the 

matters on merits and further that the expression “sufficient cause” is 

elastic enough to enable the courts to apply the law in a meaningful 

manner to sub-serve the ends of justice. Hon’ble Supreme Court goes 

on to the extent of observing that to sub-serve the end of justice in the 

life-purpose of existence of the institution of Courts.”  

 The Hon’ble High Court Gujarat in- 

Vasantbhai Soni Vs. State of Gujarat & Anr. ABC 2016(II) 543, has held 

as under : 

“It must be grasped that judiciary is respected not on account of its 

power to legalize injustice on technical grounds but because it is 

capable of removing injustice and is expected to do so.” 

The Hon’ble High Court, has further observed : 

“The term every day’s delay must be explained” does not mean 

that a pedantic approach should be made. The doctrine much be 

applied in a rational common sense pragmatic manner.” 

“When substantial justice & technical considerations are pitted 

against each other, cause of substantial justice deserves to be 

preferred.” 

In Union of India Vs. Gaini, A.I.R., 2011 SC 977, the Hon’ble Supreme 

Court observed:  

“The Court should decide the matter on merit by giving the expression 

sufficient cause a pragmatic justice oriented approach.” 



The Hon’ble High Court in New India Insurance Co. Ltd. Vs. Smt. Shanti 

Misra reported in AIR 1976 held that discretion given by Section 5 should not be 

defined or crystallized so as to convert a discretionary matter into a rigid rule of 

law. The expression “sufficient cause” should receive a liberal construction. 

In Shakuntala Devi Jain Vs. Kuntal Kumari reported in AIR 1969 SC 575 

the Hon’ble Supreme Court held that unless want of bona fides of such inaction or 

negligence as would deprive a party of the protection of Section 5 is proved, the 

application must not be thrown out or any delay cannot be refused to be condoned. 

In O.P. Kathpalia Vs. Lakhmir Singh reported in AIR 1984 SC 1744 the 

Hon’ble Supreme Court held that if the refusal to condone the delay results in 

grave miscarriage of justice, it would be ground to condone the delay. 

Further Hon’ble Supreme Court in the case of Haribhai Lakhmanbhai 

Seedhav Vs. State of Gujarat and two others, 2009(27) LCD 1645 has also held 

that the Court should not be reject appeal/revision on the ground of delay and the 

same should be decided on merit.  

The Hon’ble Supreme Court in re : The State of Madhya Pradesh and Ors. 

Vs. Bherulal reported in (2020) 10 SCC 654 has observed as under:  

“A preposterous proposition is sought to be propounded that if there is 

some merit in the case, the period of delay is to be given a go by.” 

 In fact, it must be the endeavour of the Court to decide the case on merit by giving an 

expression ‘sufficient cause’ the pragmatic justice oriented approach. In view of this, 

the application for condonation of delay dated 25.10.2019 deserves to be allowed at 

cost.  

 

O R D E R 



The limitation application dated 25.10.2019 is allowed subject to payment of 

cost of Rs. 6,000/=, out of which Rs. 3000/= shall be deposited in Tribunal’s fund 

and rest amount of Rs. 3000/= shall be given to the respondent. Registry is directed 

to register this defective appeal as regular appeal. 

 

Dated: …………………. 
pradeep/-                                           (K.K. Jain)             (T.B. Singh) 
 

 

          Judgment/order signed, dated and pronounced in open Court.  
 
Dated: …………………. 
pradeep/-                                           (K.K. Jain)             (T.B. Singh) 
 

 

Misc. Case No. 589/2019 
Hon'ble Mr. Tej Bahadur Singh, Judicial Member  
Hon'ble Mr. Kamal Kant Jain, Technical Member 
 
Delay Condonation application allowed. 
For order, see our order of date passed on separate sheets.  
List this appeal on 26.04.2022 for further order.  

 

(K.K. Jain)                           (T.B. Singh) 

Dated: 16.03.2022 
PRADEEPKUMAR 


