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Hon’ble Mr. Sanjai Khare, Judicial Member.  
Hon’ble Mr. Rameshwar Singh, Administrative Member.  

1. The present appeal has been filed by M/s MI Builders Pvt. Ltd. 

(hereinafter ‘Appellant/Promoter’), against the  impugned orders 

dated 01.11.2021 and 29.12.2022 passed by the Real Estate 

Regulatory Authority, Lucknow, U.P., in Complaint Case No. 

LKO162/01/1306/2020, thereby the Authority directed the 

Appellant to execute the registered conveyance deed, deliver 

possession of the flat by 30.04.2022 upon receipt of the 

outstanding payment, and for delay interest @ MCLR +1% from 

the assured date of possession till the actual possession and if 

respondent does not comply with the aforesaid order by 

30.04.2022, he shall refund the entire amount to the buyers along 

with interest. 

1.1 The appellant launched a residential project named ‘M.I. Rustle 

Court’ at Gomti Nagar Extension, Lucknow, in 2014 after 

obtaining requisite sanctions from the Lucknow Development 

Authority. The respondent booked Flat No. 1004 in Oxalis Tower 
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on 17.02.2016 through an allotment letter and agreement to sale, 

supported by a tripartite loan agreement with the State Bank of 

India.  

1.2 Learned counsel for the Appellant further submits that the total 

cost of the said flat was Rs.67,22,500/- plus applicable taxes and 

same was to be handed over to the Appellant within 36 months of 

signing the agreement i.e. December, 2017 subject to timely 

payment by the allottee and subject to force majeure.  

1.3 Till December 2019 the appellant received total payment of 

Rs.72,06,998/- in respect of the apartment allotted to the 

respondents. 

1.4 Learned counsel for the appellant mentions that the Completion 

Certificate was received by the appellant from the competent 

authority on 24.04.2017, thus the project in question was not 

required to be registered, 

1.5 The respondent voluntarily cancelled the flat allotment due to 

personal reasons. As per the sale agreement, the appellant could 

have deducted 25% of the sale consideration, but on humanitarian 

grounds, the appellant refunded the full amount of Rs.72,06,998 

without any deduction. 

1.6 Subsequently, on 27.01.2020, the respondent filed a complaint 

before the U.P. RERA, describing the project as M.I. Central Park, 

Phase I, and sought interest on the refunded amount. The Authority 

treated the matter as a registered project and passed the order on 

01.11.2021, directing the appellant to execute a sale deed and 

deliver possession or else refund with interest. 

1.7  Learned counsel for the appellant submits that the complainant 

sought relief for the refund along with interest not for possession. 

The Authority granted relief beyond the pleadings by directing 

possession and execution of sale deed. 
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1.8 The recall application dated 08.06.2022 was dismissed on 

29.12.2022 solely on the ground of lack of recall power, ignoring 

settled law that authorities have inherent power to recall orders 

obtained by fraud. 

1.9 Learned counsel for appellant further submits that the project does 

not fall in the category of on-going project after receipt of the 

completion certificate i.e. 24.04.2017, from the competent 

authority i.e. before the enforcement of the provisions of Section 3 

to 19 of the Act, 2016, hence the project of respondent in question 

was not registered with RERA.  

2. The appellant has challenged the impugned order dated 01.11.2021 

and 29.12.2022, passed by the Ld. Regulatory Authority on the 

following grounds: -  

(A) The impugned orders dated 01.11.2021 and 29.12.2022 

passed by the Real Estate Regulatory Authority, U.P. are 

wholly without jurisdiction and are unsustainable in law. 

The project MI Rustle Court had already been granted a 

completion certificate on 24.04.2017, prior to the 

commencement of the Act, 2016 on 01.05.2017, and 

therefore, did not fall within the definition of an ongoing 

project requiring registration under Section 3 of the Act. 

(B) That a judgment or order obtained by fraud is a nullity, and 

the impugned order dated 01.11.2021 has been obtained by 

deliberate misrepresentation and fraud on the part of the 

respondents/complainants, which vitiates the proceedings. 

(C) The Authority arbitrarily dismissed the appellant’s 

application for recall of the order dated 01.11.2021 vide 

order dated 29.12.2022 on the ground that no provision 

exists for recall, without appreciating that the Authority 

possesses inherent procedural power to review or recall its 

orders where fraud, misrepresentation, or manifest error has 

occurred. 
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(D) The Authority erred in holding that the appellant failed to 

deliver possession of the flat, whereas the respondents 

themselves voluntarily withdrew from the allotment and did 

not seek possession, rendering the finding contrary to the 

facts on record. 

(E) The Authority misconstrued the relief sought by the 

respondents, recording it as a claim for possession and 

execution of sale deed, whereas the actual prayer was 

limited to interest on the principal amount already refunded 

by the appellant. 

(F) The Authority erred in exercising jurisdiction over a 

completed project, MI Rustle Court, which stood outside the 

regulatory purview of the Act, 2016. 

3. On the basis of the above grounds the appellant has sought 

following reliefs:  

(i) The Appellant has, in the present appeal, prayed that the 
impugned orders dated 29.12.2022 and 01.11.2021 passed 
by the Learned Real Estate Regulatory Authority, U.P. in 
Complaint Case No. LKO162/01/1306/2020 (Rohit Kumar 
Mishra v. M/s MI Builders Pvt. Ltd.) be set aside, being 
contrary to the facts, law, and circumstances of the case. 

(ii) The Appellant has further sought that any such other and 
further relief as this Hon’ble Tribunal may deem fit and 
proper in the facts and circumstances of the case, be also 
granted in its favour.  

4. Respondent has filed objections to the appeal which are as under 

and denied the   averments made by the Appellant:  

4.1 Learned counsel for the Respondent submits that the Hon’ble 

Authority had full jurisdiction to entertain the complaint, as the 

project in question was an ongoing project. The Respondent has 

denied the Appellant’s claim of project completion, asserting that 

such a claim is false, misleading, and unsustainable. 

4.2 Learned counsel for the Respondent submits that the Respondent 

has objected to the appellant’s reliance on the completion 
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certificate dated 24.04.2017, contending that it was obtained 

fraudulently. The project was incomplete at that time, with the 

external plaster finished only in June, 2017 and possession offered 

only in 2019. This conduct, according to the Respondent, 

evidences the mala fide intent of the Appellant to defraud 

homebuyer. 

4.3 Learned counsel for the Respondent submits that the Respondent 

was forced to cancel the booking due to the Appellant’s failure to 

deliver possession and undue financial burden. The deduction of 

cancellation charges is illegal and unjustified, as possession was 

not handed over and the Respondent acted under coercion. 

4.4 Learned counsel for the Respondent further submits that he paid 

EMIs and interest on the home loan from 2016 to 2019 while 

awaiting possession. The non-delivery of the flat caused grave 

financial, mental, and emotional hardship, and the Appellant 

wrongfully enjoyed the Respondent’s money without fulfilling its 

obligations.  

5. The appellant in rejoinder denies each and every averment 

contained in the objections on the grounds appeal and repeats, 

reiterates, confirms, and adopts the contents of the appeal. 

6. Heard Sri Pavan Awasthi, learned counsel for the appellant and 

respondent Sri Rohit Kumar Mishra personally with his counsel. 

7. To analyse the facts and law involved in this case, we deem it 

proper to frame the following questions:- 

(i) Whether the project of the appellant/promoter was ongoing 
project on the date of enforcement of Section 3 to 19 of the 
RERA Act, 2016? 

(ii) The effect of order/judgment dated 18.09.2023, passed by 
the U.P. Real Estate Tribunal (Bench No.1) in Appeal 
No.105 of 2022 (Rohit Kumar Mishra. Vs. M.I. Builders 
Private Limited.)? 

(iii) Whether the impugned order dated 01.11.2021 of Regulatory 
Authority suffers from any perversity and illegality? 
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8. Answer to Question No.(i):-This question involves the analysis of 

fact whether the provisions of Section 3 to 19 of the RERA Act, 

2016 are applicable on the project of the appellant/promoter? 

   It is admitted fact that completion certificate was issued 

regarding the project of the appellant/promoter on 24.04.2017 

while the provisions of Section 3 to 19 of the RERA Act, 2016 

came into force on 01.05.2017. 

8.1 Rule 2 (h) of the Uttar Pradesh Real Estate (Regulation and 

Development) Rules, 2016 (in short, “Rules, 2016”) defines the 

words, ‘ongoing project’ as under:- 

“(h)  "ongoing project" means a project where development is 
going on and for which completion certificate has not been 
issued but excludes such projects which fulfill any of the 
following criteria on the date of notification of these rules:  

(i) where services have been handed over to the Local 
Authority for maintenance; 

(ii) where common areas and facilities have been handed 
over to the Association for the Residents' Welfare 
Association for maintenance;  

(iii) where all development work have been completed and 
sale/lease deeds of sixty percent of the 
apartment/houses/plots have been executed; 

(iv) where all development works have been completed 
and application has been filed with the competent 
authority for issue of completion certificate.” 

  As per the above definition, it is clear that if completion 

certificate has been issued by the competent authority before 

01.05.2017, then project will not fall in the category of 

“ongoing project” and provisions of RERA Act, 2016 would 

not be applicable on that completed project. 

8.2 From the scheme of the Act, 2016 and in view of the authoritative 

pronouncement of Hon’ble Supreme Court in the case of M/s. 

Newtech Promoters & Developers Pvt. Ltd. Vs. State of U.P. & 

others, Civil Appeal No.(s) 6745-6749 of 2021 (decided on 

11.11.2021), legal position emerges that the provisions of the Act 

are retroactive in nature and the statute brings within its ambit, 
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only such projects which are ongoing on the date of commencing 

of the Act, 2016 i.e., 01.05.2017, where completion certificate had 

not been issued. Conversely, project already completed or to which 

the completion certificate had been granted prior to the date 

01.05.2017, are excluded from the purview of the Act, 2016 and 

such completed projects are not liable to be registered with RERA. 

8.3 The controversy as to whether the RERA Act, 2016 is applicable to 

the project, has already been adjudicated by this Tribunal (Bench 

No.1) in Appeal No.105 of 2022 (Rohit Kumar Mishra. Vs. M.I. 

Builders Private Limited.). vide order/judgment dated 18.09.2023 

in which it has been categorically held as under: 

 “As the project of the respondent is not registered with 
UPRERA, being not ongoing project, therefore, in view of 
the observations of the Hon’ble Supreme Court in Civil 
Appeal No.(s) 6745-6749) of 2021 (M/S Newtech 
Promoters & Developers Pvt. Ltd. Vs. State of U.P. & 
others) decided on 11.11.2021 (supra), neither the 
complaint before the Regulatory Authority nor the appeal 
before the Tribunal is maintainable. Accordingly, the appeal 
is dismissed.” 

8.4 On the basis of the above analysis and discussion, it is clear that 

the provisions of RERA Act, 2016 are not applicable on the 

present project because completion certificate has been issued op 

24.04.2017, prior to the enforcement of RERA Act, 2016. 

Therefore, the provisions of Section 3 to 19 are not applicable on 

the present project of the appellant/promoter. Therefore, the 

present project does not fall in the category of ongoing project. The 

Issue No.(i) is answered accordingly. 

9. Answer to Question No.(ii): This question relates to the analysis 

of effect of order/judgment dated 18.09.2023 passed by the U.P. 

Real Estate Tribunal (Bench No.1) in Appeal No.105 of 2022 

(Rohit Kumar Mishra. Vs. M.I. Builders Private Limited.). 

9.1 It has been decided in the above Appeal No.105 of 2022 (supra) 

that as the project of the respondent is not registered with 

UPRERA, being not ongoing project, therefore, in view of the 
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observations of the Hon’ble Supreme Court in Civil Appeal No.(s) 

6745-6749) of 2021 (M/S Newtech Promoters & Developers Pvt. 

Ltd. Vs. State of U.P. & others) decided on 11.11.2021 (supra), 

neither the complaint before the Regulatory Authority nor the 

appeal before the Tribunal is maintainable. Accordingly, the appeal 

is dismissed. 

9.2 The effect of the above judgment is that neither the Complaint 

Case No.LKO162/01/1306/2020 filed by the complainant Rohit 

Kumar Mishra before the Regulatory Authority was maintainable 

nor the present appeal is maintainable before this Tribunal. The 

Question No.(ii) is answered accordingly. 

10. Answer to Question No.(iii): This question relates to the fact 

whether the impugned order of Regulatory Authority dated 

01.11.2021 suffers from any illegality and perversity. 

10.1 The answers to Question No.(i) and (ii) clarify that the present 

project was completed on 24.04.2017 (date of completion 

certificate) before the enforcement of Section 3 to 19 of the RERA 

Act, 2016. The project was not ongoing as on 01.05.2017. 

Therefore, the completed projects did not require registration with 

RERA. The provisions of the RERA Act, 2016 are not applicable 

to such prior completed projects. Therefore, neither the complaint 

before the Regulatory Authority nor the appeal before the Tribunal 

is maintainable. Learned Regulatory Authority failed to observe 

the above facts and legal position regarding non-maintainability of 

the complaint. Therefore, the impugned order suffers from the 

illegality and perversity. The Question No.(iii) is answered 

accordingly. 

11. On the basis of the above discussion and analysis, we are of the 

considered view that the present appeal is liable to be allowed and 

the complaint filed before the Regulatory Authority is liable to be 

rejected being without jurisdiction and the impugned order of 

Regulatory Authority dated 01.11.2021 is liable to be set aside. 
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12. Accordingly, the present appeal is allowed. The impugned order of 

the Regulatory Authority dated 01.11.2021 passed in Complaint 

Case No.LKO162/01/1306/2020, is set aside and quashed. 

Consequently, the aforesaid Complaint Case No. 

LKO162/01/1306/2020, filed before the Regulatory Authority is 

also rejected. 

13. No orders as to costs. 

(Rameshwar Singh)           (Sanjai Khare)  
Date:26/09/2025  
RajneeshPS)  
 


