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RESERVED JUDGMENT 
BENCH NO. 1 

 
THE UTTAR PRADESH REAL ESTATE APPELLATE TRIBUNAL 

AT 
LUCKNOW. 

 

Appeal No. 267 of 2019 

 

IFCI Infrastructure Development Limited.    ………Appellant 

Versus 

Mr. Sunil Chaudhary        ………..…Respondents 

 

Hon’ble Mr. Justice (Dr.) D.K. Arora, Chairman. 
Hon’ble Mr. Rajiv Misra, Administrative Member. 

1.  IFCI Infrastructure Development Limited (hereinafter referred to as ‘the 

appellant’) has preferred this appeal under Section 44(1) of the Real 

Estate (Regulation and Development) Act, 2016 (hereinafter referred to 

as ‘the Act 2016’) against the order dated 11.01.2019 passed by the U.P. 

Real Estate Regulatory Authority, Gautam Budh Nagar (hereinafter 

referred to as ‘the Regulatory Authority’) in Complaint NO. 7201813767.  

By the said judgment and order the Regulatory Authority directed the 

promoter to ensure payment of penalty at the rate of Rs.5/- per sq.ft. from 

the date of possession according to agreement till April, 2016 and from 

May 2016 till September 2017 at the rate of MCLR+1% on the entire 

deposited amount of the complainant, within 45 days from the date of 

uploading of the order.  

2. The facts of the case, in brief, are that the appellant got the registration of 

the project with UPRERA having Registration No. UPRERAPRM14464 

dated 31.07.2017.  One Smt. Nalini Anju booked a flat No. B-706 in the 

project of the appellant i.e. 21st Milestone Residency, Delhi-Meerut 

Road, Ghaziabad, on 30.12.2011.  The sale consideration of the flat has 

been paid by Smt. Nalini Anju to the appellant in installments.  The 

appellant failed to deliver possession to the respondent and there has 

been a delay of about 5 years. 
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2.1  Upon filing of complaint by the complainant/respondent, notice was 

issued by the Regulatory Authority to the appellant.  

2.2  The appellant appeared before the Regulatory Authority and submitted 

that the Regulatory Authority had no jurisdiction to entertain the 

complaint filed by the respondent, as in the complaint the complainant 

only sought compensation, which cannot be adjudicated/decided by the 

Regulatory Authority and can only be decided by the Adjudicating 

Officer.  Section 71 of the Act 2016 provides that the compensation has 

to be decided by the Adjudicating Officer only.  

2.3  In the present case, the respondent is currently in possession of his flat 

and subsequently has also availed the penalty as per the agreed terms and  

conditions of the provisional Allotment Letter.  Furthermore, sale deed 

dated 15.02.2018 of the said flat has also been registered in 

complainant’s favour.  

2.4  Initially the said unit was allotted to on Mr. Sanjeev Kumar and Mrs. 

Nalini Anju vide provisional Allotment Letter dated 23.02.2012 and 

accordingly all the cumulative formalities were performed by them.  Mrs. 

Nalini Anju had addressed a letter dated 18.07.2017 to the appellant 

thereby seeking handover of possession of the said unit.  However, owing 

to the circumstances best known to the respondent, the unit was 

discharged at the respondent’s title and accordingly the possession of the 

said unit was given to the respondent and in this regard a possession 

letter dated 22.02.2018 was also issued in favour of the 

complainant/respondent certifying that the complainant/respondent owns 

the said unit.  

2.5  The appellant issued provisional allotment letter dated 23.02.2012 to 

Mrs. Nalini Anju only and accordingly was in contact with her only.  

Thus any grievance with regard to late possession or any other reason has 

to be raised by the party with whom the appellant-company has duly 

signed the provisional Allotment Letter, as she was complying with the 

contract, and accordingly makes her the injured party.  Contract Act 

provides that the party who is injured by the breach of a contract may 

only bring an action for the damages.  The term ‘damages’ means 

compensation in terms of money for the loss suffered by the injured 
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party.  Furthermore, the burden lies on the injured party to prove his/her 

loss, if any, i.e. Mrs. Nalini Anju and not the respondent.  

2.6  The provision of Section18 of the Act 2016 provides that the liability to 

pay compensation can only arise when there is failure to complete the 

project or inability to give ‘possession’ of the flat in accordance with the 

terms of the agreement for sale.  It is undisputed fact that the project is 

complete and consequently the appellant had obtained the completion 

certificates dated 16.09.2017 and 27.12.2017 from Ghaziabad 

Development Authority and consequently the complainant is in 

possession of the said property, that too after availing the compensation 

as per the agreed terms and conditions of the provisional Allotment 

Letter and a sale-deed has also been registered in his favour on 

15.02.2018. 

2.7  In accordance to the provisional Allotment Letter the 

complainant/respondent has agreed that in case of delay due to force 

majeure, the appellant-company is entitled to get reasonable extension of 

time and consequently the allottee/complainant shall have no right to 

claim any interest or other compensation in return of such event.  

2.8  Ghaziabad Development Authority has already granted completion 

certificate with respect to all the four towers.  Therefore, evidently the 

project has been completed to the satisfaction of Ghaziabad Development 

Authority.  

2.9 No cause of action has arisen in favour of the respondent to claim 

compensation.  

3.  The appellant has challenged the impugned order dated 11.01.2019 

passed by the Regulatory Authority, on the following grounds:-- 

(i)  The impugned order is wrong, arbitrary and unreasonable and has 

been passed without application of mind.  

(ii)  The Regulatory Authority has failed to consider that the respondent 

is a second party and not an allottee with whom the agreement was 

executed by the appellant-company.  
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(iii)  The respondent has not submitted any proof in support of his claim 

nor he had deposited any money with the appellant-company.  

(iv)  The Regulatory Authority has failed to consider that the 

respondent/complainant is not an aggrieved person under Section 

31(1) of the Act 2016 and thus has no locus standi to file the 

complaint.  

(v)  The Regulatory Authority has failed to consider that there was no 

delay in handing over the possession of the unit to the 

respondent/complainant.  

(vi)  The Regulatory Authority cannot pass order in respect to 

compensation as the compensation has to be decided by 

Adjudicating Officer and no Adjudicating Officer has been 

appointed till now.  

4.   The appellant has prayed for the following reliefs:-- 

(i)  The appeal may kindly be allowed.  

(ii)  The order dated 11.01.2019 in Complaint Case No. 7201813767 

passed by the Regulatory Authority be quashed and set aside.  

5.   The respondent filed his Written Statement/objection to the grounds of 

appeal and submitted that as per clause 23.1 of the provisional Allotment 

Letter the possession of the flat was to be delivered by June, 2013.  The 

appellant did not deliver possession of the flat within the stipulated time 

and made offer of possession in September, 2017, after a delay of 54 

months.  

5.1  As per clause 24 of the provisional Allotment Letter in case of delay after 

expiry of the stipulated period for delivery of possession i.e. June, 2013, 

the builder was liable to pay Rs.5/- per sq.ft. to the purchaser but the 

same was not paid by the appellant to the respondent.  

5.2  The purchaser of the flat, Smt. Nalini Anju, vide her application dated 

26.12.2017 requested the builder/appellant to transfer the said flat to 

Sunil Choudhary, the respondent.  As per clause 31 of the provisional 

Allotment Letter, after taking Rs.20,000/- as transfer charges the 
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appellant permitted for transfer of the flat in favour of the respondent 

accepting the respondent as first allottee under Section 2(d) of the Act 

2016, the appellant executed sale deed of the said flat in favour of the 

respondent on 15.02.2018 but the appellant did not pay penalty for delay 

possession.  

5.3  The purchaser was paid penalty at the rate of Rs.5/- per sq.ft. but the 

same was taken back from the purchaser before execution of the sale 

deed.  

5.4  Presently the respondent is residing in his flat No. B-706.  The 

respondent filed complaint before the Regulatory Authority against the 

appellant for not paying penalty for delay possession, which was decided 

by the Regulatory Authority on 11.01.2019. 

5.5  The Regulatory Authority has passed the impugned order after hearing 

both the parties which is correct and liable to be upheld.  

5.6  During the course of hearing before the Regulatory Authority the 

complainant/respondent had moved an application dated 09.01.2019 

praying for penalty.  

5.7  The Regulatory Authority has considered all the issues and no 

interference is required in the order of the Regulatory Authority, same is 

liable to be confirmed.  

5.8  The provisions of Section 18(1) of the Act 2016 have been wrongly 

interpreted.  

5.9  Clause 23.1 of the provisional Allotment Letter regarding force majeure 

conditions has been relied  by the appellant but no force majeure 

conditions like natural calamity, war or earthquake occurred which were 

beyond the control of the appellant.  

5.10  Clause 24 of the provisional Allotment Letter has also been wrongly 

interpreted by the appellant in its favour.  In case of any natural calamity 

the period for delivery of possession can be extended for one year.  

5.11  No explanation has been given by the appellant for the delay in delivery 

of possession.  
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5.12  There is clear provision in Section 18(1)(b) of the Act 2016 that the 

builder will pay interest for every month of delay, till handing over of the 

possession.  

5.13  The appellant did not discharge its liabilities sincerely which caused loss 

to the respondent.  

5.14  The Regulatory Authority has jurisdiction under the Act 2016 to entertain 

and decide the complaint of the respondent.  

5.15  The appellant has wrongly interpreted the provisions of Section 20(1) of 

the Act 2016. The order passed by the Regulatory Authority is legally 

correct and liable to be upheld.  

5.16  The appellant has transferred the flat in question in favour of the 

respondent and also executed the sale deed of the flat in question in 

favour of the respondent.  The Regulatory Authority has passed correct 

order deeming the respondent as an allottee under Section 2(d) of the Act 

2016.  

5.17  The appellant has delayed delivery of possession by 54 months after 

expiry of date of delivery of possession mentioned in the provisional 

Allotment Letter and, therefore, the appellant is liable to pay delay 

interest.  The delay interest awarded by the Regulatory Authority does 

not come under the definition of ‘compensation’.  The present appeal has 

caused loss and injury to the respondent and, therefore, the appeal is 

liable to be dismissed.  

6.  The appellant filed its replication/rejoinder to the objection of the 

respondent denying the averments made by the respondent and reiterating 

the averments made by the appellant in the memo of appeal.  The 

appellant further submitted that the respondent has not entered into any 

agreement prior to execution of sale deed which was executed on 

15.02.2018, hence the respondent has no right to claim any compensation 

prior to that date i.e. 15.02.2018.  The respondent has purchased the said 

flat No. B-706 in ready to move condition and took possession knowing 

all the facts about the project and specifically the fact that the completion 

certificate for the project was given by GDA on 27.12.2017.  
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6.1  The Act 2016 was made applicable in Uttar Pradesh with effect from 

01.05.2017, hence no allottee is eligible for filing of any claim relating to 

the period prior to that.  In the present case the cause of claiming any 

compensation under the Act 2016 arose with effect from 15.02.2018 

when sale deed was executed by the appellant in favour of the 

respondent.  

6.2  The respondent was not the original allottee.  The flat in question was 

directly sold by the appellant to the respondent vide sale deed dated 

15.02.2018.  No contract was executed between the appellant and the 

respondent, hence no question of payment of compensation arises at all.  

6.3  No provisional allotment letter was executed /entered into between the 

parties, hence no right arises on account of provisional allotment letter 

executed with original allottee.  Since direct sale deed was executed in 

favour of the respondent, the respondent was not granted the benefit of 

allotment letter executed between the appellant and the original allottee.   

The respondent was not the allottee of the appellant under any 

provisional Allotment Letter.  Even otherwise there was no 

contract/agreement entered into between the appellant and the 

respondent.  As such there is no question of payment of compensation to 

the respondent.  

6.4  Compensation cannot be granted by the Regulatory Authority, it can only 

be granted by Adjudicating Officer.  

6.5  No agreement was executed between the appellant and the respondent 

prior to execution of the sale deed, hence the appellant was not entitled 

for claiming compensation from the appellant.  The respondent has not 

produced any document which may prove that the original allottee has 

transferred/assigned her rights in favour of the respondent.  There may be 

claim between Nalini Anju (original allottee) and the respondent which is 

wrongly being claimed from the appellant.  

6.6  The respondent cannot be treated as allottee and consequently not eligible 

for any compensation or penalty. 
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6.7  The averment that there was a contract among the appellant, respondent 

and Mrs. Nalini Anju has been raised for the first time before this 

Tribunal and it was not raised before the Regulatory Authority.  

6.8  The project was delayed on account of widening of Meerut-Delhi Road 

for which Government of India issued Gazette Notification dated 

05.08.2011 for acquisition of land including certain portion of the project 

land.  The respondent has not suffered any loss on account of delay in 

construction of the project.  The delay in the project was due to delay in 

determining the formalities for granting land to Ghaziabad Development 

Authority for widening the Delhi-Meerut National Highway.  This 

process has taken time which was beyond the control of the appellant and 

is covered under force majeure.  

6.9  The respondent has not come with clean hands before the Regulatory 

Authority and has misled the Regulatory Authority.  The Regulatory 

Authority failed to appreciate the fact that the complaint is completely 

devoid of merit and has been filed with a sole motive to harass the 

appellant and extract money.  

6.10 The Regulatory Authority had no jurisdiction to entertain the complaint 

filed by the respondent as the respondent only sought compensation 

which cannot be adjudicated by the Regulatory Authority and can only be 

decided by the Adjudicating Officer.  Therefore, the order dated 

11.01.2019 passed by the Regulatory Authority is totally against the Act 

2016 and not tenable in the eyes of law.  

6.11 Section 71 of the Act 2016 provides that compensation has to be decided 

by the Adjudicating Officer only.  The Regulatory Authority itself 

acknowledged the said fact vide order dated 13.02.2019 passed in 

Complaint Case No. 7201814152 and 7201813395 wherein the 

Regulatory Authority observed that it did not possess jurisdiction to  

entertain the matters wherein compensation has been prayed by the 

complainant.  

6.12  The respondent is in possession of the flat.  Furthermore, sale deed dated 

15.02.2018 of the said flat has also been registered in respondent’s 

favour. 
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6.13  As per clause 24 of the Provisional Allotment Letter, in the event of 

delay in handing over possession, the appellant was liable to pay 

compensation @ Rs.5/- per sq.ft. per month of the super area for a period 

of 12 months or till handing over the possession, whichever is earlier.  

6.14  As per provisions of Section 18 of the Act 2016 the liability to pay 

compensation can only arise when there is failure to complete the project 

or inability to give possession of the flat in accordance with the terms of 

the agreement for sale.  However, in the present case the appellant neither 

failed to complete the project nor unable to give possession of the flat.  

6.15  The Hon’ble Supreme Court in the case of CIT Vs. Vatika Township Pvt. 

Ltd. held that new legislation ought not change the character of the past 

transactions carried out upon the faith on the then existing law.   

Therefore, the Act 2016 being a substantial new legislation, ought to 

operate prospectively.  

6.16  The order dated 11.01.2019 has been passed without jurisdiction as 

Section 21 of the Act 2016 provides the composition of the Regulatory 

Authority.  The impugned order has been passed only by Chairperson and 

one Member which is totally against the Act 2016.  

6.17  The Regulatory Authority has failed to consider the provision of Section 

31(1) of the Act according to which the complaint can be filed by an 

aggrieved person.  

6.18  In the light of cogent and justifiable reasons, as enumerated above, it is 

expedient in the interest of justice to allow the appeal. 

7.  During the course of arguments on 11.11.2021 Sri Anurag Arora, learned 

counsel for the appellant placed reliance only on ground no. (vi) for 

challenging the order of the Regulatory Authority and advanced 

submissions laying emphasis that the complaint ought to have been 

examined by the Adjudicating Officer as in the claim or relief sought the 

words “seeking compensation” have been mentioned.  The Tribunal after 

noting down the submission of Sri Anurag Arora, learned counsel for the 

appellant permitted the learned counsel for the appellant to make 

submissions on ground (vi) raised in the memo of appeal for challenging 

the impugned order.  
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8.  Heard Sri Anurag Arora, learned counsel for the appellant and Sri Saghar 

Mehdi, learned counsel for the respondent.  

9.  On examination of pleadings, record and submissions of learned counsel for 

the parties the admitted facts are that one Smt. Nalini Anju booked a flat 

No. B-706 in the project of the appellant i.e. 21st Milestone Residency, 

Delhi-Meerut Road, Ghaziabad, on 30.12.2011 and provisional Allotment 

Letter dated 23.02.2012 was issued in favour of Mr. Sanjeev Kumar and 

Mrs. Nalini Anju.  The sale consideration of the flat has been paid by Smt. 

Nalini Anju to the appellant in installments.  The appellant failed to deliver 

possession to the respondent and there has been a delay of about 5 years. 

9.1  Mrs. Nalini Anju had addressed a letter dated 18.07.2017 to the appellant 

thereby seeking handover of possession of the said unit.  However, owing 

to the circumstances best known to the respondent, the unit was discharged 

at the respondent’s title and accordingly the possession of the said unit was 

given to the respondent and in this regard a possession letter dated 

22.02.2018 was also issued in favour of the complainant/respondent 

certifying that the complainant/respondent owns the said unit.  

9.2  Submission of the appellant is that the provisional allotment letter dated 

23.02.2012 was issued to Mrs. Nalini Anju only and accordingly was in 

contract with her only.  Thus any grievance with regard to late possession 

or any other reason has to be raised by the party with whom the appellant-

company has duly signed the provisional Allotment Letter as she was 

complying with the contract, and accordingly makes her the injured party.   

9.3  It is undisputed fact that the project is complete and consequently the 

appellant had obtained the completion certificates dated 16.09.2017 and 

27.12.2017 from Ghaziabad Development Authority and consequently the 

complainant is in possession of the said property, that too after availing the 

compensation as per the agreed terms and conditions of the provisional 

Allotment Letter and a sale-deed has also been registered in his favour on 

15.02.2018. 

9.4  In accordance to the provisional Allotment Letter the 

complainant/respondent has agreed that in case of delay due to force 

majeure, the appellant-company is entitled to get reasonable extension of 
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time and subsequently the allottee/complainant shall have no right to claim 

any interest or other compensation in return of such event.  

9.5  Ghaziabad Development Authority has already granted completion 

certificate with respect to all the four towers.  Therefore, evidently the 

project has been completed to the satisfaction of Ghaziabad Development 

Authority.  

9.6  Upon filing of complaint by the complainant/respondent, notice was issued 

by the Regulatory Authority to the appellant. The appellant appeared before 

the Regulatory Authority and submitted that the Regulatory Authority had 

no jurisdiction to entertain the complaint filed by the respondent, as in the 

complaint the complainant only sought compensation, which cannot be 

adjudicated/decided by the Regulatory Authority and can only be decided 

by the Adjudicating Officer.  Section 71 of the Act 2016 provides that the 

compensation has to be decided by the Adjudicating Officer only. 

10.  In order to examine the ground taken by the appellant and the averments 

made by learned counsel for both the parties, we deem it proper to frame 

the following issues:-- 

(1)  Whether the Regulatory Authority had no jurisdiction to examine 

and decide the complaint of the respondent as the matter relates to 

the period prior to the enforcement of the Real Estate (Regulation 

and Development) Act 2016? 

(2)  Whether under the scheme of the Act 2016 and Rules 2016 any 

mechanism has been provided for determination of the interest or 

compensation for delay in handing over possession of the 

apartment/plot to the allottee and/or refund with interest, if allottee 

does not want to continue/wish to withdraw from the project and 

the complaint is rightly entertained by the Regulatory Authority? 

(3)  Whether the respondent who is subsequent purchaser from the 

original allottee can claim interest or compensation on account of 

delay in possession? 

11.  Vide Issue No. (1)  we are required to examine as to whether the 

Regulatory Authority had no jurisdiction to examine and decide the 
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complaint of the respondent as the matter relates to the period prior to the 

enforcement of the Real Estate (Regulation and Development) Act 2016.   

11.1  The appellant in its grounds to challenge the impugned order also 

challenged the jurisdiction of the Regulatory Authority for entertaining 

the complaint of the respondent on the ground that the Act 2016 became 

fully operational with effect from May 2017 in the State of Uttar Pradesh 

and the matter relates prior to enforcement of the Act 2016 and, 

therefore, the Regulatory Authority had no jurisdiction to entertain the 

complaint of the respondent.     

11.2  The issue raised by the appellant is no more res integra as the Hon’ble 

Supreme Court in its judgment passed in Civil Appeal No(s). 6745-

6749 of 2021 M/s Newtech Promoters and Developers Pvt. Ltd. Vs. 

State of U.P. and others etc. framed a question “Whether the Act 2016 is 

retrospective or retroactive in its operation and what will be its legal 

consequence if tested on the anvil of the Constitution of India?” and  

vide paras 53 and 54 of the said judgment the Hon’ble Supreme Court 

observed that from the scheme of the Act 2016, its application is 

retroactive in character and it can safely be observed that the projects 

already completed or to which completion certificate has been granted 

are not under its fold and therefore, vested or accrued rights, if any, in no 

manner are affected.   At the same time it will apply after getting the on-

going projects and future projects registered under Section 3 to 

prospectively follow the mandate of the Act 2016. Paras 53 and 54 of the 

said judgment are reproduced as under:-- 

“53. That even the terms of the agreement to sale or home buyers 
agreement invariably indicates the intention of the developer 
that any subsequent legislation, rules and regulations etc. issued by 
competent authorities will be binding on the parties. The clauses 
have imposed the applicability of subsequent legislations to be 
applicable and binding on the flat buyer/allottee and either of the 
parties, promoters/home buyers or allottees, cannot shirk from their 
responsibilities/liabilities under the Act and implies their challenge 
to the violation of the provisions of the Act and it negates the 
contention advanced by the appellants regarding contractual terms 
having an overriding effect to the retrospective applicability of the 
Authority under the provisions of the Act which is completely 
misplaced and deserves rejection. 
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54. From the scheme of the Act 2016, its application is retroactive in 
character and it can safely be observed that the projects already 
completed or to which the completion certificate has been granted 
are not under its fold and therefore, vested or accrued rights, if any, 
in no manner are affected. At the same time, it will apply after 
getting the ongoing projects and future projects registered 
under Section 3 to prospectively follow the mandate of the Act 
2016.”  

  Thus the project of the respondent being on-going and registered with the 

UPRERA is fully covered under the provisions of the Act 2016 and thus, 

the Regulatory Authority had jurisdiction to examine and decide the 

complaint of the complainant/respondent. Issue no. (1) is decided 

accordingly against the appellant.  

12.  Issue No. (2) is regarding, whether under the scheme of the Act, 2016 

and Rules, 2016 any mechanism has been provided for determination of 

the interest or compensation for the delay in handing over possession 

and/or refund with interest if allottee chooses to withdraw from the 

Project and the complaint was rightly entertained by the Regulatory 

Authority. 

12.1 The Act envisages adjudication by the Regulatory Authority in terms of 

the powers under Chapter V of the Act and in particular Sections 31, 32, 

34, 35 and 40 of the Act, and for adjudging compensation by the 

Adjudicating Officer in terms of the power under Chapter VIII of the Act 

and in particular Sections 71 and 72 thereof. 

12.2 The Act spells out the obligations of the promoter of a real estate project 

and the consequence of the promoter failing to fulfill those obligations. 

Some of those obligations are enumerated in Section 11, 12 to 18 of the 

Act. 

12.3 Section 18 of the Act talks of the consequence of the failure by the 

promoter to complete or to be unable to give possession of an apartment, 

plot or building either in terms of the agreement for sale or failure to 

complete the project by the date specified therein or on account of 

discontinuance of his business either on account of suspension or 

revocation of the registration under the Act or for any other reason. In the 

event of either of the above contingencies under Section 18 (1) (a) of the 

Act, the promoter is made liable on the demand of the allottee: 
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(i) In the event that the allottee wishes to withdraw from the project, without 

prejudice to any other remedy available, to return the amount received by 

the promoter in respect of that apartment, plot, building, as the case may 

be, together with “interest at such rate as may be prescribed”, “including 

compensation in the manner as provided under this Act”; 

(ii) Where an allottee does not intend to withdraw from the project, the 

promoter shall pay him for every month’s delay in the handing over of 

the possession “interest at such rate as may be prescribed”. Section 18 (2) 

of the Act mandates that in case loss is caused to allottee due to the 

defective title of the land, on which the project is being developed or has 

been developed, the promoter shall compensate the allottee and that such 

claim for compensation under Section 18 (2) shall not be barred by 

limitation provided under any law for the time being in force. 

12.4 Section 18 (3) of the Act states that where the promoter fails to discharge 

any other obligations under the Act or the Rules or Regulations made 

there under or in accordance with the terms and conditions of the 

agreement for sale, the promoter shall be liable to pay “such 

compensation” to the allottees, in the manner as provided under the Act. 

12.5 It is apparent on a reading of Section 18 of the Act as a whole that upon 

the contingencies spelt out therein, (i) the allottee can either seek refund 

of the amount by withdrawing from the project; (ii) such refund could be 

together with interest as may be prescribed; (iii) the above amounts 

would be independent of the compensation payable to an allottee either in 

terms of Sections 18 (2) or 18 (3) of the Act read with other provisions; 

(iv) the allottee who does not intend to withdraw from the project will be 

required to be paid by the promoter interest for every month’s delay of 

handing over possession. 

12.6 When one turns to the powers of the Authority, it is seen that under 

Section 31, the complaints can be filed either with the Authority or with 

the Adjudicating Officer (AO) for violation or contravention of the 

provisions of the Act or the Rules and Regulations. Such complaint can 

be filed against “any promoter, allottee or real estate agent”, as the case 

may be. Such complaint can be filed by “any aggrieved person”. The 

Explanation to Section 31 (1) of the Act states that for the purposes of 

said sub-section “person” shall include an association of allottees or any 
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voluntary consumer association registered under any law for the time 

being in force. Section 31 (2) states that the form, manner and fees for 

filing a complaint under sub-section (1) shall be such as may be 

prescribed. 

12.7 Having gone through the relevant Sections of the Act, we find that as per 

Sections 12, 18 and 19 of the Act, the allottee, in case of default by the 

promoter, is entitled to refund of his/her entire investment along with 

"interest at such rate as may be prescribed" and "compensation in the 

manner provided under the Act". Whereas in Section 12, the part dealing 

with interest and the part dealing with compensation are joined with the 

word "and" while in Section "18" they are joined with the word 

"including". Also, "at such rate as may be prescribed" is suffixed to the 

word "interest" in the context of refund of investment, but the expression 

"at such rate as may be prescribed" is neither prefixed nor suffixed to the 

word "compensation" in any of the Sections of the Act. The term 

compensation is suffixed by the expression "in the manner as provided 

under this Act" in Sections 12, 14, 18 & 19 of the Act. However, 

compensation and interest are qualified by the term "as he thinks fit in 

accordance with the provisions of any of those sections" in Section 71 of 

the Act. The Act only lays down for "holding an enquiry in the prescribed 

manner, after giving any person concerned a reasonable opportunity of 

being heard" under Section 71. The Act very clearly provides that the 

quantum of compensation or “interest as he thinks fit” under Section 71 

will be decided taking into consideration the factors listed under Section 

72 of the Act. 

12.8 We further examined Section 31 of the Act and Rule 33 & Rule 34 of the 

Rules. The relevant portions of Section 31 of the Act and Rule 33 of the 

Rules are extracted as follows:- 

Extract of Section 31 of the Act 

"(1)  Any aggrieved person may file a complaint with the Authority 
or the adjudicating officer, as the case may be, for any 
violation or contravention of the provisions of this Act or the 
rules and regulations made thereunder against any promoter, 
allottee or real estate agent, as the case may be. 

Explanation 
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For the purpose of this sub-section "person" shall include the 
association of allottees or any voluntary consumer association 
registered under any law for the time being in force. 

(2  The form, manner and fees for filing complaint under sub-
section (1) shall be such as may be specified by regulations." 

 As can be seen from above, Section 31(2) of the Act provides for 

specifying by regulations, the form, manner and fee for filing complaint 

under Section 31(1) of the Act. As provided under Section 31(2) of the 

Act, the U.P. Government has framed Rules, 2016. Rule 33(1) provides 

for manner of filing a complaint with the Regulatory Authority. Rule 

33(1) is extracted as follows:- 

Extract of Rule 33(1) of Rules-      

(1) Any aggrieved person may file a complaint with the regulatory 
authority for any violation under the Act or the rules and 
regulations, made there under, save as those provided to be 
adjudicated by the adjudicating officer, in Form M which shall 
be accompanied by a fee of rupees one thousand in the form of 
a demand draft drawn on a nationalized bank, in favour of 
regulatory authority and payable at the main branch of that 
bank at the station, where the seat of the said regulatory 
authority is situated.   

 It is evident from Rule 33(1) of the Rules that the complaints filed with 

the Regulatory Authority should be in Form M, except those complaints 

which require to be adjudicated by the Adjudicating Officer. On top of 

Form M, it is clearly written that it is as per provisions of Rule 33(1) and 

is meant for filing complaint under Section 31 of the Act. Further 

Column 5 of the Form M specifically requires a complainant to indicate 

the relief(s) sought.  

12.9 We have further examined Rule 34(1) of the Rules which relate to filing 

of a complaint with the Adjudicating Officer for compensation. Rule 

34(1) reads as follows :-  

    Extract of Rule 34(1) 

(1) Any aggrieved person may file a complaint with the 
adjudicating officer for compensation under Section 12, 14, 18 
and 19 in Form N, which shall be accompanied by a fee of 
rupees one thousand in the form of a demand draft drawn on a 
nationalized bank in favour of regulatory authority and payable 
at the main branch of that bank at the station, where the seat of 
the said regulatory authority is situated. 
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12.10 It is clear from Rule 34 (1) of the Rules that a complaint for 

"compensation" under Sections 12, 14, 18 and 19 of the Act is to be filed 

before the Adjudicating Officer in Form N.  It is mentioned on top of 

Form N itself that it is an application to Adjudicating Officer for claim of 

compensation under Rule 34(1) of the Rules and under Section 31 of the 

Act read with Section 71 of the Act.  A complainant is required to 

indicate in Column 5 of Form N, the compensation sought.  

12.11 Thus, it is our considered view that Form N is to be filed before an 

"Adjudicating Officer" for only claiming "compensation" under Rule 

34(1); whereas Form M is to be filed before the Regulatory Authority 

under Rule 33(1) of the Rules for all types of reliefs, barring 

"compensation", for any violation under the Act, Rules or Regulations. 

12.12 We have also examined the provisions of Sections 71 and 72 of the Act. 

The opening words of Section 71 (1) of the Act make it clear that the 

scope and functions of the Adjudicating Officer (AO) are only for 

‘adjudging compensation under Sections 12, 14, 18 and 19 of the Act’. If 

the legislative intent was to expand the scope of the powers of the AO, 

then the wording of Section 71 (1) ought to have been different. On the 

contrary, even the opening words of Section 71 (2) of the Act make it 

clear that an application before the AO is only for ‘adjudging 

compensation’. Even in Section 71 (3) of the Act, it is reiterated that the 

AO may direct ‘to pay such compensation or interest as the case may be, 

as he thinks fit’ in accordance with provisions of Sections 12, 14, 18 and 

19 of the Act. This has to be seen together with the opening words of 

Section 72 of the Act, which read “while adjudging the quantum of 

compensation or interest, as the case may be, under Section 71, the 

adjudicating officer shall have due regard to the following factors, 

namely,…………….”  

 On a collective reading of Sections 71 and 72 of the Act, the 

legislative intent becomes explicit. This is to limit the scope of the 

adjudicatory powers of the AO for determining “compensation or interest 

as he thinks fit” in the event of violation of Sections 12, 14, 18 and 19 of 

the Act. 
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12.13 On examination of Section 35 of the Act, we find that the powers of the 

Regularity Authority under Section 35 of the Act are of a wide nature. 

While discharging those functions, it will be open to the Authority to 

even require the AO to conduct the inquiry. Section 35 (2) of the Act also 

makes it plain that the Regulatory Authority will have the same powers 

as a Civil Court. The legislative intent is, therefore, not to diminish the 

adjudicatory functions of the Regulatory Authority, but rather to provide 

it with all the trappings of a quasi-judicial/judicial authority while 

inquiring into the complaints and issuing directions, by directing the 

Adjudicating Officer to adjudicate the compensation or interest. The 

legislation in its own wisdom has used the word “Authority” as well as 

“Adjudicating Officer” wherever it is required. Furthermore, the 

legislation has clearly, intentionally and suitably used the word “penalty” 

or “interest at such rate as may be prescribed” in case of Authority and 

“compensation” or “interest as he thinks fit” in case of Adjudicating 

Officer.  

12.14 Further, the Hon’ble Bombay High Court in the case of Neelkamal 

Realtors Suburban Pvt. Ltd. And others Vs. Union of India (2018)1 

Bom R 558 observed as follows:- 

"Section 18(1)(b) lays down that if the promoter fails to complete 
or is unable to give possession of an apartment due to 
discontinuance of his business as a developer on account of 
suspension or revocation of the registration under the Act or for 
any other reason, he is liable on demand to the allottees, in case 
the allottee wishes to withdraw from the project, without 
prejudice to any other remedy available to return the amount 
received in respect of that apartment with interest at such rate as 
may be prescribed in this behalf including compensation. If the 
allottee does not intend to withdraw from the project he shall be 
paid by the promoter interest for every month's delay till handing 
over of the possession. The requirement to pay interest is not a 
penalty as the payment of interest is compensatory in nature in 
the light of the delay suffered by the allottee who has paid for his 
apartment but has not received possession of it. The obligation 
imposed on the promoter to pay interest till such time as the 
apartment is handed over to him is not unreasonable. The 
interest is merely compensation for use of money". 
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12.15 From the aforementioned discussion, it is clear that the Act of 2016 

provides a mechanism for determination of interest and/or compensation 

for the delay in handing over possession of the unit to the allottee, if the 

allottee wishes to stay with the project and/or refund with interest if 

allottee wants to withdraw from the Project.  

12.16  In the instant case the complaint was filed before the Regulatory 

Authority giving details regarding delay in handing over possession of 

the booked unit and under the heading ‘Relief Sought’ the words 

‘Seeking Compensation’ have been mentioned by the respondent.  The 

forms for filing complaint before the Regulatory Authority and the 

Adjudicating Officer are different.  If any allottee feels aggrieved by any 

action of the promoter may approach the Regulatory Authority by filing 

complaint on form M.  He has to mention his claim in the column ‘Relief 

Sought’ and in case any allottee wants compensation against any 

promoter then he has to approach the Adjudicating Officer by filing 

complaint on form N and under the column ‘Compensation Sought’ he 

has to give details of compensation demanded by him.  Admittedly the 

respondent has filed complaint before the Regulatory Authority by 

writing ‘Seeking Compensation’ in the column ‘Relief Sought’ without 

giving details of compensation.  Thus, in our considered view, by writing 

only ‘seeking compensation’ in the column of ‘Relief Sought’ will not 

change the nature of the complaint for compensation and the Regulatory 

Authority rightly examined the complaint of the respondent. 

12.17  Normally the complaints are filed by the allottees online by themselves 

and often they commit mistake and seek direction from the Regulatory 

Authority against the promoter as per their perception and when the 

Regulatory Authority, on examination, finds that the claim of the 

complainant is for compensation, it refers the same to the Adjudicating 

Officer and where partial relief/claim is to be examined by the 

Regulatory Authority then after examining its part it refers the matter to 

the Adjudicating Officer.  Therefore, objection of the appellant regarding 

maintainability of the complaint before the Regulatory Authority is not 

sustainable in the eyes of law. Issue no. (2) is decided accordingly against 

the appellant. 



20 
 

13.  Vide issue no. (3)  we are required to examine as to whether the 

respondent can claim interest/compensation on account of delay in 

possession being a subsequent purchaser from the original allottee.   

13.1  The pleadings and the record reveals that one Sri Sanjeev Kumar and 

Smt. Nalini Anju booked Flat No. booked Flat No. B-706 in the project 

of the appellant i.e. 21st Milestone Residency, Delhi Meerut Road, 

Ghaziabad, on 30.12.2011 and they were issued provisional allotment 

letter dated 23.02.2012.  As per clause 23.1 of the provisional allotment 

letter the possession of the unit was to be given by June 2013.  Smt. 

Nalini Anju addressed a letter dated 26.12.2017 requesting the 

builder/appellant to transfer the said flat to Sunil Choudhary, the 

respondent.  As per clause 31 of the provisional allotment letter on 

receipt of the transfer charges the appellant permitted to transfer the said 

flat to the respondent.  A sale deed of the flat in question was executed in 

favour of the respondent on 15.02.2018.   

13.2  The appellant approached the Regulatory Authority seeking 

compensation stating that the flat was booked in the name of Smt. Nalini 

Anju on 30,12,2011 and as per Builder Buyer Agreement the possession 

of the flat was to be handed over in the month of June, 2013 and the 

possession of the said flat was delayed by 54 months and in the column 

of ‘Relief Sought’ only mentioned ‘Seeking Compensation’.   

13.3  The Regulatory Authority taking into consideration the complaint of the 

respondent directed the builder/appellant for payment of penalty at the 

rate of Rs.5/- per sq.ft. from the promised date of possession according to 

agreement till April 2016 and from May 2016 to September 2017 at the 

rate of MCLR+1% on the entire deposited amount of the complainant 

within 45 days from the date of uploading of the order. 

13.4  The issue regarding rights of the person who has been transferred the 

title, right and interest in the booked apartment by the original allottee 

was examined by Hon’ble Supreme Court in Civil Appeal No. 6239/2019 

Wg. Cdr. Arifur Rahman Khan and Aleya Sultana and others Versus 

DLF Southern Homes Pvt. Ltd. and others and taking into consideration 

the judgment in the case of H.U.D.A. and another Versus Raje Ram 
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(2008)17 SCC 407, the Hon’ble Supreme Court vide para 38 was pleased 

to observe as under:-- 

“38 Similarly, the three appellants who have transferred 
their title, right and interest in the apartments would not be 
entitled to the benefit of the present order since they have 
sold their interest in the apartments to third parties. The 
written submissions which have been filed before this Court 
indicate that “the two buyers stepped into the shoes of the 
first buyers” as a result of the assignment of rights and 
liabilities by the first buyer in favour of the second buyer. In 
HUDA v. Raje Ram (2008) 17 SCC 407, this Court while 
holding that a claim of compensation for delayed possession 
by subsequent transferees is unsustainable, observed that: 

“7. Respondents in the three appeals are not the original 
allottees. They are re-allottees to whom re-allotment was 
made by the appellant in the years 1994, 1997 and 1996 
respectively. They were aware, when the plots were re- 
allotted to them, that there was delay (either in forming the 
layout itself or delay in delivering the allotted plot on 
account of encroachment etc). In spite of it, they took re-
allotment. Their cases cannot be compared to cases of 
original allottees who were made to wait for a decade or 
more for delivery and thus put to mental agony and 
harassment. They were aware that time for performance was 
not stipulated as the essence of the contract and the original 
allottees had accepted the delay.”  

Even if the three appellants who had transferred their 
interest in the apartments had continued to agitate on the 
issue of delay of possession, we are not inclined to accept the 
submission that the subsequent transferees can step into the 
shoes of the original buyer for the purpose of benefiting from 
this order. The subsequent transferees in spite of being aware 
of the delay in delivery of possession the flats, had purchased 
the interest in the apartments from the original buyers. 
Further, it cannot be said that the subsequent transferees 
suffered any agony and harassment comparable to that of the 
first buyers, as a result of the delay in the delivery of 
possession in order to be entitled to compensation. 

 

13.5.  From the record it is admitted position that the respondent was a 

subsequent purchaser.  Mr. Sanjeev Kumar and Mrs. Nalini Anju were 

the original allottees and in pursuance to their letter dated 18.07.2017 

regarding handing over possession of the unit for interior work they 

themselves signed the documents on 27.07.2017 stating that they have 

inspected the said unit to their satisfaction.  Subsequently Mrs. Nalini 

Anju vide application dated 26.12.2017 requested the appellant to 
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transfer the said flat to Sunil Chaudhary and as per clause 31 of the 

provisional Allotment Letter the appellant permitted transfer of the flat in 

favour of the respondent. The possession was given to the respondent 

vide possession letter dated 27.02.2018 after execution of the sale deed 

dated 15.02.2018.   

13.6  As per averments of the appellant in reply to the objection of the 

respondent, no contract was ever executed between the appellant and the 

respondent to allot the flat in question and he was not the original 

allottee.  Prior to execution of sale deed dated 15.02.2018, the flat was in 

ready to move condition and the respondent took possession on 

27.02.2018.  Completion certificate had already been issued by the 

Ghaziabad Development Authority on 27.12.2017.  Since the respondent 

was not an allottee and no agreement or document was executed between 

the appellant and the respondent except the sale deed on 15.02.2018, 

hence there arises no question of compensation or interest for the delay 

possession. 

13.7  In our considered view the respondent was not entitled to raise grievance 

regarding delay in possession as there was no delay in delivering 

possession of the flat in question to the respondent.  Further, the original 

allottee sought permission for transfer of the flat in favour of the 

respondent on 26.12.2017.   In pursuance to the application of the 

original allottee dated 26.12.2017 the sale deed was executed in favour of 

the respondent on 15.02.2018 and possession was given on 22.02.2018.  

Thus, there was no delay in handing over possession of the flat to the 

respondent.  The respondent cannot raise grievance of delay caused in 

offering possession to the original allottee being subsequent purchaser 

from the original allottee.   Issue no. (3) is decided accordingly against 

the respondent.  

14.  In view of the aforesaid analysis we are of the considered view that 

challenge to the order of Regulatory Authority by the appellant, with 

respect to maintainability of the complaint of the respondent before the 

Regulatory Authority is not sustainable. 

15.  Further, on examination we found that the claim of the respondent for 

delay was not maintainable before the Regulatory Authority being 



23 
 

subsequent purchaser from the original allottee and taking into 

consideration the observations of Hon’ble Supreme Court in Civil Appeal 

No. 6239/2019 Wg. Cdr. Arifur Rahman Khan and Aleya Sultana and 

others Versus DLF Southern Homes Pvt. Ltd. and others (supra),  we 

hold that the direction issued by the Regulatory Authority in favour of the 

respondent regarding awarding interest for delay is not legally 

sustainable, as the claimant before the Regulatory Authority was not the 

original allottee. 

16.  Accordingly the appeal is allowed.  The impugned order dated 

11.01.2019 passed by the Regulatory Authority is set aside. 

17.  As the appeal has been allowed, therefore, the amount deposited by the 

appellant in compliance of Section 43(5) of the Act is required to be 

refunded.  The appellant is directed to file an affidavit before the 

Registrar giving details of the amount deposited along with its proof and 

account number along with IFS Code in which the appellant wants its 

money to be remitted.  The Registrar after verifying the details regarding 

the amount deposited by the appellant towards compliance of Section 

43(5) of the Act, will refund the same in the account mentioned by the 

appellant in its affidavit, through RTGS expeditiously. 

17.   No order as to costs.  

      (Rajiv Misra)           (D.K. Arora) 

Dated: March 23, 2022. 
Shakir 

 


