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Akshat Agarwal.                              ……………Appellant. 

     Versus 

Ghaziabad Development Authority.                 …………Respondent. 

       

           ------------- 

Hon’ble Mr. Justice (Dr.) D. K. Arora, Chairman. 
Hon’ble Mr. Sanjai Khare, Judicial Member. 

1.   This appeal has been filed under Section 44(1) of the Real Estate 

(Regulation and Development) Act, 2016 (hereinafter referred to as ‘the 

Act 2016’) by Sri Akshat Agarwal (hereinafter referred to as ‘the 

appellant’) against the order dated 09.05.2019  passed by the U. P. Real 

Estate Regulatory Authority, Regional Office, Gautam Budh Nagar 

(hereinafter referred to as ‘the Regulatory Authority’) in Complaint No. 

2201932575 (Akshat Agarwal Vs. Ghaziabad Development Authority) 

whereby the Regulatory Authority issued the following directions:-- 

(1)  The respondent shall issue a fresh demand letter. 

(2)  The respondent is directed to ensure payment of interest at the rate of 

MCLR+1% from 31.03.2018 till 04.02.2019.  The amount of interest 

shall be adjusted towards the amount of final payment.  If the amount 

of interest exceeds the amount due then excess amount be returned rto 

the complainant.  

(3)  The respondent shall ensure to deliver possession to the complainant 

within 45 days from the date of upload of the order, after completing 

all the formalities. 
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(4)  The complainant shall ensure to make payment of his due amount.,   

2.  The facts of the case, as culled out from the memo of appeal are that the  

Ghaziabad Development Authority (GDA/respondent) had rolled out a 

multi storied group housing project titled as “Madhuban Bapudham” (Gh-

2) with options of residential 2 BHK and 3 BHK + Study flats. The GDA 

vide a Scheme Brochure brought out the details and salient features of the 

scheme along with detailed terms and conditions of application, allotment, 

pricing, payment, etc., and invited applications from the interested parties 

for purchase of flats in the said scheme. The registration period for the 

scheme was from 07.01.2013 to 28.02.2013 and the scheme code was 827. 

The project was situated between NH-58 and NH-24. The allotment of flat 

was to be done on lucky draw basis, which was proposed to be held within 

6 months, after completion of necessary paperwork.  

2.1  As per the clause 15 of the Scheme Brochure, the possession of the flat 

was to be given after completion of development work and payment of 

premium/other charges and lease rent amount. The appellant had made an 

application dated 23.02.2013 for booking a flat in the said scheme and paid 

the booking amount of Rs 4,39,550/-. The appellant was successful in  the 

draw and upon such allocation of the unit, the respondent issued the 

Allotment Letter dated 04.06.2014 to the appellant. The details of the unit 

allotted to the appellant are as follows:- 

a) Property No. and ID: ROSE WOOD-704 11849 

b) Scheme name and code: Madhuban Bapudham, 827 

c) Estimated Cost: Rs 43,95,000/- 

d) Payment plan: Installment payment plan 

e) Application no: 1426 

2.2  As per Clause 6.10 of the scheme brochure, successful candidates had to 

deposit 20% of the total cost of the flat within two months from the date of 

issue of allotment letter and balance 80% was supposed to be paid in 12 

quarterly installments with 12% interest. Clause 6.40 stipulated that a 



3 
 

onetime payment of full balance payment within 60 days of the issue of 

allotment letter shall attract a discount of 5%. 

2.3  The details regarding the possession were also given in the allotment letter 

that the possession shall be delivered upon the completion of the 

development work. Further, on 22.07.2014, the appellant herein made the 

application for the change in the payment plan to the respondent to take the 

benefit of the discount of the 5% on the payment of the total sale 

consideration. The request of the appellant regarding change of payment 

plan was accepted by the respondent authority and the respondent vide 

letter dated 24.07.2014 directed the appellant to make the balance payment 

within 60 days to take the benefit of the scheme (5% discount on lump sum 

payment).  

2.4   Vide letter dated 02.08.2014, the appellant intimated the respondent 

authority regarding the payment of entire balance amount to the tune of Rs. 

38,57,979/- (Rupees Thirty Eight Lakhs Fifty Seven Thousand Nine 

Hundred and Seventy Nine Only) along with service tax to the respondent 

authority i.e. within 60 days.  

2.5  The respondent authority could not complete the construction and 

development of the project and sent a letter dated 20.08.2015 to the 

appellant whereby the appellant was informed that due to some reasons the 

respondent authority is unable to complete the construction of the allotted 

unit and alternately proposed to shift the allotment of appellant in a 

different tower in the same scheme. Vide the said letter, the respondent 

authority proposed to shift the unit of the appellant to GOLDENBELL-704 

from ROSE WOOD-704 and sought acceptance from the appellant on the 

proposed shifting of unit vide said letter. The appellant was apprehensive 

of the shifting of apartment and hence vide reply dated 19.09.2015 

conditionally accepted to the shifting of unit subject to acceptance of 

following conditions by the respondent authority:- 

i)  The area of the alternate unit shall not be less than the originally 

allotted unit 

ii)  There shall be no additional financial liability upon the appellant 

due to change in the allotted unit 
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In the said letter, the appellant specifically requested the respondent 

authority to confirm the above- mentioned conditions prior to shifting the 

unit.  

2.6   The respondent authority sent a reply dated 29.09.2015 to the letter dated 

19.09.2015 of the appellant whereby the authority implicitly agreed to the 

above two conditions put forth by the appellant and shifted the unit of the 

appellant to GOLDENBELL 704. Vide the said letter, the respondent 

authority also confirmed that the Terms and Conditions shall remain as 

previous and shall not change with the shifting of the unit.  

2.7  Initially the appellant had made the payment of the entire balance 

consideration to the respondent authority within 60 days and at the relevant 

time the appellant availed a housing loan from the HDFC Bank. After 

change in the unit by the authority, the appellant wrote a letter dated 

21.01.2016 to the authority whereby the appellant requested the authority 

to issue a new No Objection Certificate for the new unit GOLDENBELL-

704 stating the cost of unit, amount already paid, balance amount (NIL) 

and permission from GDA to mortgage the same in favour of HDFC Ltd.  

2.8   In pursuance to the aforesaid letter dated 21.01.2016 the respondent 

authority issued a revised No Objection Certificate dated 25.01.2016 as per 

appellant's request, wherein the respondent authority once again admitted 

that the out of total consideration of Rs. 43,95,000/- for the unit, the 

appellant had paid the entire consideration and no further amount is 

payable by the appellant to the respondent authority for the said unit.  

2.9  The respondent authority issued a letter of demand cum offer of possession 

dated 04.02.2019 to the appellant whereby the appellant was informed that 

the unit is ready for possession and also made some illegal demands by 

way of parking charges, final (increased) cost of unit etc. Further, the 

appellant was called upon by the respondent authority to take possession 

by 31.03.2019 upon payment of all the balance money.  

2.10  Despite there being no provisions in the allotment letter and the scheme 

brochure, which would permit the respondent authority to revise the cost of 

the apartment, except for Clause 3.50 of Information Brochure which 

permits little variance only on the basis of exact area of flat after the 
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construction is complete, the respondent authority had escalated the price 

and raised several illegal and unjust demands. The appellant had always 

objected to such illegal and unjust demands raised by the respondent. 

Further, there were demands of the parking charges and other charges 

which were against the terms of the scheme brochure and the allotment 

letter dated 04.06.2014 and were not maintainable and were unsustainable 

in the eyes of law. The revised final cost of flat as brought out in the 

demand cum possession letter is against the terms and conditions of 

Information Brochure and allotment letter dated 04.06.2014, and car 

parking charges were included in the total cost of the unit and the same is 

mentioned at Page No. 20 of the Scheme Brochure and the same is 

reproduced below: 

           Salient features  

           * No hidden charges like PLC, compulsory membership of club and        

              swimming pool. 

           * Covered car parking for each flat is included in the cost of flat.             

2.11  The appellant disputing the demands of the respondent authority wrote a 

letter dated 18.02.2019 to them and requested the respondent authority to 

modify the amount as per the allotment letter and scheme brochure and 

revise the demand dated 04.02.2019; however no response was received 

from the authority. While contesting the illegal demands made the 

authority, the appellant made the payment of Rs. 65,139/- towards the 

legitimate demand of lease rent and GST on 26.02.2019, i.e., within the 

specified time and again requested respondent authority to process the case 

further for registry and possession vide letter dated 02.03.2019. No 

response was received on the same from respondent authority.  

2.12  Being aggrieved by the illegal demands of the respondent authority, the 

appellant filed Complaint No. 2201932575 before the Regulatory 

Authority and prayed for the following reliefs: 

    1.  Direct the respondent to withdraw the unjust demands and 

process the case for Registry and Possession without any penalty 

to the appellant, and  
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       2.  Direct the respondent to pay penalty to appellant for delay in 

possession. 

2.13  That the second hearing was held on 09.05.2019 wherein the appellant 

made his submission to the Regulatory Authority bringing out in detail the 

delays caused by respondent authority and the penalty attributable thereof. 

Appellant also submitted, in support of his delay claims and penalty 

calculations thereof, the work order dated 14.06.2011 pertaining to the 

present case placed by respondent authority to M/s Kasana Builders 

Private Limited, wherein the Schedule date for completion of project is 

mentioned as 14.12.2013. The representative of the respondent authority 

was not present at the time of hearing the hearing and the Regulatory 

Authority reserved the order.  

2.14   Vide order dated 09.05.2019 the Regulatory Authority partly allowed the 

complaint of the complainant to the extent that additional charge for car 

parking by respondent authority was deemed untenable and issued 

directions as mentioned in para 1 above.  

2.15  That there were factual errors in the order dated 09.05.2019 apart from 

denial of certain substantial reliefs by the respondent authority. The 

appellant made an application for the rectification of the order dated 

09.05.2019 on 28.05.2019. On 18.06.2019, the matter was listed before the 

Regulatory Authority for hearing. However, on the said date of hearing the 

appellant was present but nobody from the respondent authority was 

present. Vide order dated 18.06.2019, notice was issued to the respondent 

authority.  No next date of hearing was given to the appellant during the 

hearing on 18.06.2019 and thereafter. However, in the hard copy of the 

said order in the left margin it was mentioned as NDOH 31/07/19. The 

appellant being a non lawyer could not get the said written note and hence 

missed the hearing on the said date. Further, the appellant was under the 

impression that the authority shall send official communication intimating 

the next date of hearing.  On 31.07.2019, due to above explained reason 

the appellant missed the hearing. An order was passed on 31.07.2019 

whereby the Regulatory Authority erroneously dismissed the rectification 

application for the want of prosecution. 
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2.16  On 18.09.2019, the appellant generated an online request for review of 

order. However, the appellant came to know that the Regulatory Authority 

vide their order dated 20.09.2019 has discontinued the online process for 

review of the cases/orders and the pending cases have been left as they are. 

On 03.10.2019, the appellant again submitted a hard copy of the request 

for rectification of order dated 09.05.2019.   

2.17  Vide order dated 25.10.2019, the Regulatory Authority dismissed the 

application for rectification and gave liberty to the appellant to file an 

appeal under Section 39 of the Act, 2016.  Hence, the appellant has filed 

the present appeal for the modification and review of the order dated 

09.05.2019 for the grant of the prayer in the complaint no. 2201932575. 

3.  The appellant has challenged the impugned order dated 09.05.2019 passed 

by the Regulatory Authority, on the following grounds:--  

A)  Because the Regulatory Authority has wrongly recorded that the 

appellant in his complaint has mentioned that the scheduled date of 

possession was 31.03.2018. The Regulatory Authority has 

inadvertently recorded the same. The complainant has never alleged 

that the scheduled date of completion as per the scheme was 

31.03.2018. It is submitted that the respondent authority has 

nowhere stated the expected completion date of the project. The 

possession clause of the scheme brochure stipulated the following:- 

           "The possession shall be delivered upon the completion of the 

development works." 

           In the present case, the respondent never provided any information 

regarding offer of possession in their Scheme Brochure/or 

Allotment Letter/ or in response to the requests by the appellant in 

that regard, thereby completely disregarding the directions under 

the UP Apartment Act, 2010. Nonetheless, the appellant obtained 

the copy of work order dated 14.06.2011 pertaining to the present 

case placed by respondent authority to M/s Kasana Builders Private 

Limited, wherein the Schedule date for completion of project is 

mentioned as 14.12.2013. The same is also available on the website 

of UP RERA where contractual completion dated is mentioned as 
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14.12.2013. Appellant also obtained Monthly Progress Report 

(MPR) for the month of February 2019 for the completed projects 

from GDA's website, which further supports the facts brought out 

by appellant. As per the MPR, the scheme pertaining to the case 

falls under the Zone-3, is being executed by M/s Kasana Builders 

Private Limited and the project was to be completed by 14.12.2013 

i.e. 9 months and 16 days from the last date of registration for 

scheme. The said documents were also submitted before the 

Regulatory Authority during the 2nd case hearing on 09.05.2019. 

                  Against this expected date of possession, the possession of the 

apartment has been offered on 04.02.2019 i.e. after a delay of 5 

years 1 month and 21 days from schedule completion date. 

However, for all these delays the respondent never paid any 

compensation to the appellant. 

B)  Because the Regulatory Authority has wrongly awarded interest to 

the appellant from 31.03.2018 although the same ought to have 

been awarded from 02.08.2014, i.e., date of deposit of entire 

amount by appellant to the respondent authority. The Hon'ble 

Authority has wrongly recorded that the completion date as per the 

Real Estate (Regulation and Development) Act, 2016 was 

31.03.2018 rather the same is 14.12.2013. The date of 31.03.2018 is 

extended date of completion. 

            In any case, the Regulatory Authority is supposed to deliver the 

possession of the unit within the reasonable time as per the 

judgment of the Hon'ble Apex Court in Fortune Infrastructure and 

Ors versus Trevor D'Lima and Ors. 

C)  Because the Regulatory Authority has illegally and erroneously 

rejected the prayer of the appellant with regard to the setting aside 

the demand of the respondent authority qua escalation charges vide 

letter dated 04.02.2019. It is submitted that the appellant was never 

informed about the escalation or increase in the price of the 

apartment. Further, there was clear acceptance by way of shifting of 

unit by the respondent authority that there shall be no escalation in 
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the price of the present alternate unit. The Regulatory Authority 

totally disregarded/ignored the letter dated 19.09.2015 sent by the 

appellant to the respondent authority prior to shifting of unit by 

them. In the said letter, the appellant conditionally agreed to the 

shifting the unit and sought prior confirmation from the respondent 

authority regarding the below mentioned points that:- 

 i) The area of the alternate unit shall not be less than the originally 

allotted unit 

          ii) There shall be no additional financial liability upon the appellant 

due to change in the allotted unit 

          Thus, the appellant made it very clear that any increase in financial 

liability due to shifting of unit is not acceptable to him. 

          The Regulatory Authority also ignored the reply dated 29.09.2015 

sent by the respondent whereby they implicitly agreed to the two 

conditions put forth by the appellant and shifted the unit of the 

appellant to GOLDENBELL-704 while referring to appellants 

acceptance letter dated 19.06.2015 without raising any objections to 

the conditions put forth therein. The Regulatory Authority also 

overlooked the fact that vide the said letter, the respondent authority 

also confirmed that the Terms and Conditions shall remain as 

previous and shall not change with the shifting of the unit. 

D)  Because the Regulatory Authority overlooked the submissions 

made by the appellant that no response has been submitted by the 

respondent authority to the appellant. The Regulatory Authority 

overlooked the fact that the respondent ought to have supplied a 

copy of the response of the complaint to the appellant. The 

appellant is not aware of the justification given by the respondent 

with regard to escavation charges etc. The appellant first came to 

know about such response having being filed by the respondent in 

the order dated 09.05.2019. The appellant reiterates that no such 

response was received by him. It may be noted that during the 

second hearing on 09.05.2019, the representative of the respondent 
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authority was not present and the order was reserved by the 

Regulatory Authority.  

E)  Because the respondent authority has never informed the appellant 

with regard to change in the scheme from 827 to 818. The 

respondent has kept the appellant in dark all throughout their 

relationship. Even when the consent of the appellant was sought for 

the alternate unit he was informed that the allotment is changed in 

the same scheme with all other terms and conditions as it is but now 

the appellant has come to know that the scheme has been changed 

from 827 to 818. 

F)  Because at no point of time the respondent authority has informed 

the appellant about the change or escalation in the area of the unit. 

It is only through the subject order dated 09.05.2018 that the 

appellant has come to know that the area of the apartment has been 

increased from 127.56 sq.mtr. to 131.78 sq.mtr. The respondent 

authority has conducted itself in an unfair and arbitrary manner. 

G)  Because the unit of the appellant was booked in the GH-2 and the 

same has been shifted to GH-3. At no point of time any consent of 

the appellant was sought or appellant was informed by the 

respondent. It is only through the subject order dated 09.05.2019 

that the appellant has come to know about the change in the 

location of the unit. The appellant cannot be held liable for the 

unilateral and arbitrary actions of the respondent authority. 

H)  Because while providing acceptance to alternative unit flat 

Goldenbell-704 in lieu of Rosewood-704, the appellant gave 

conditional acceptance only, that there shall be no additional 

financial implication on account of such change and there shall be 

no reduction in area of flat from originally allotted unit. There was 

implicit affirmation from the side of the respondent authority and 

only subject to that the appellant had given consent to the change in 

allotment. 

I)  Because no compensation has been awarded by the authority below 

for the delay in the draw held by the respondent authority. As per 



11 
 

Clause 11.10 of the information brochure the Lottery Draw of the 

scheme was proposed in 6 months and further it had been stated 

that in case the draw is not held within 1 one year an interest of 

3.5% shall be paid by the respondent authority from last date of 

registration until the draw is held. In the present case, the draw was 

held after the expiry of the one year from the last date of 

registration but no interest has been awarded qua the same. The last 

date of registration is 28.02.2013 and the allotment letter was issued 

on 04.06.2014 and hence interest ought to have been awarded for 

the delay in the allotment/draw. 

4.  The appellant has prayed for the following reliefs: 

a.   To pass an order setting aside the impugned order/judgment dated 

09.05.2019 passed by the Regulatory Authority in Complaint No. 

22019322575 to the extent the escalations amounting to 

Rs.8,63,000/- have been demanded from the appellant; and/or  

b.  To modify the impugned order by directing the respondent to pay 

interest @ MCLR+1% per annum being delay compensation for 

non-delivery of flat in question on total sum of Rs.42,97,479/- being 

paid by the appellant w.e.f. 02.08.2014 till the date of 

delivery/possession of the flat by issue of revised possession letter 

by the respondent development authority.  

c.  To direct the respondent authority to issue a revised possession letter 

without any demand or penalty to appellant, except for the 

applicable registry charges, to enable him to take possession of the 

unit; and/or 

d.  May pass any other order(s) as this Hon’ble Appellate Tribunal may 

deem fit in the circumstances.  

5.  The respondent filed its objections to the grounds of appeal and submitted 

that the Appellant, had preferred an application for allotment of a 

residential unit at Madhuban Bapudham Yojna, a residential scheme of the 

respondent. Consequently the respondent had allotted a residential unit 

bearing House No.704 by means of allotment letter dated 04.06.2014 
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alongwith a detailed payment schedule. The respondent further submitted 

that: 

5.1  During the course of allotment and subsequent formalities, due to 

unavoidable circumstances, beyond control of the respondent, the 

Rosewood Tower in which the residential unit of the appellant was 

allotted, could not be constructed and as such the respondent was forced to 

modify the allotment made in Rosewood Tower to Golden Bell Tower. 

The allotted floor and house no./flat no. remained the same. The 

respondent, accordingly. sent a letter dated 20.08 2015 to the appellant, 

seeking explicit permission of the appellant for amendment and 

modification of the allotted unit of the appellant. The aforesaid letter dated 

20 8 2015 was returned to the respondent as the appellant had changed his 

residential address without intimation to the respondent.  

5.2  The respondent, by means of a letter dated 29.9.2015, based on the 

acknowledgement and approval letter provided by the appellant dated 

19.9.2015 had allotted a new residential unit bearing no. 704 in the Golden 

Bell Tower to the appellant.  

5.3  On 24.12.2018, the appellant had preferred a letter to the respondent, 

seeking completion of formalities relating to registry of the allotted unit 

and pursuant to the aforesaid letter, the respondent had requested the 

appellant, by means of its letter dated 4.2.2019, to take possession of the 

residential unit in question and to deposit the remainder amount payable 

towards the allotted residential unit in question.  

5.4  By means of a letter dated 25.2.2019, the appellant requested à break down 

of the payment to be made against the allotted residential unit in question 

and further had informed the appellant that residual payment against the 

residential flat in question could not be made due to lack of information in 

regard to the pending payment.  

5.5  Vide a letter dated 27.2.2019, the respondent complied with the request of 

the appellant and accordingly a fresh demand letter was issued alongwith 

requisite breakdown as requested by the appellant.  
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5.6  The appellant, disregarding the demand letter of the respondent, with 

malafide intentions and unclean hands, approached the Learned Real 

Estate Regulatory Authority, seeking exemption from payment of the dues 

of the appellant. The Learned Regulatory Authority, by means of order 

dated 9.5.2019, had observed that the appellant is liable to pay the cost of 

excess area of the new residential unit allotted to him.  

5.7  The appellant did not furnish complete information to the authority and 

also provided false statements regarding the non-existence of provisions 

for the enhancement of the total amount payable against the residential unit 

in the property brochure. This action on the part of the appellant is against 

the principle of natural justice and goes against the basic tenets of law. The 

respondent makes a reference to the case of K.D. Sharma v. Steel 

Authority of India Ltd. and Ors. (2008) 12 SCC 481, wherein it was held 

that the principle of natural justice requires that a person who approaches a 

court or a tribunal should come with clean hands and should not suppress 

any material information. Therefore, the appellant's conduct in not 

furnishing complete information to the Learned Regulatory Authority and 

providing false statements regarding the non- existence of provisions for 

enhancement of the total amount payable against the residential unit in the 

property brochure, goes against the principle of natural justice. Moreover, 

Clause 3.5 of the property information brochure clearly states that the final 

costing of the residential unit is subject to the super area calculated after 

completing the construction of the residential unit. The total amount 

payable is strictly based on the total super area of the residential unit, 

calculated after complete construction of the unit. Therefore, the 

appellant's contention that there were no provisions for the enhancement of 

the total amount payable against the residential unit in the property 

brochure is factually incorrect. In the light of the above, it can be 

concluded that the appellant approached the Learned Regulatory Authority 

with unclean hands and made false statements regarding the provisions for 

enhancement of the total amount payable against the residential unit in the 

property brochure. This conduct is not in accordance with the principle of 

natural justice and goes against the basic tenets of law.  



14 
 

5.8   None of the grounds taken by the appellant in the present appeal are 

tenable in the eyes of law and as such the appeal lacks merit and deserves 

to be dismissed by this Tribunal along with heavy costs.  

6.  The appellants filed his rejoinder/reply to the objections of the respondent, 

denying the averments made by the respondent and reiterating the 

averments made by the appellants in the memo of appeal.  The appellants 

further submitted that: 

6.1  The details regarding when the possession of the allotted flat was to be 

offered by the Respondent Authority is given under Clause ll of the 

Allotment Letter and Clause 15 of the Brochure. Clause 11 of the 

Allotment Letter & Clause 15 of the Brochure are reproduced below:-  

CLAUSE 11 of the Allotment Letter :Possession of the flat will 

be given after the completion of the construction of the house 

and after up to date payment and execution of lease deed.  

Clause 15 of the Brochure :Possession of the flat in this scheme 

shall be given after completion of development work and 

payment of premium/other charges and lease rent amount and 

registration of lease deed by him/her. The cost of lease deed 

shall be borne by the allottee. 

From the bare reading of the Clause 11 and Clause 15 of the Allotment 

Letter and Brochure, no fixed date nor any tentative date is mentioned as to 

on which date the Possession of the allotted flat is to be offered by the 

Respondent Authority, which itself is a clear violation of Section 4(2)(a) of 

the U.P Apartment Act, 2010.  

6.2   The Hon'ble Supreme Court in its landmark judgement in Civil Appeal 

No.(s) 3533 - 3534 of 2017, M/s Fortune Infrastructure (Now known as 

M/s HICON Infrastructure) & Anr. Vs Trevor D'Lima & Ors. has held that 

'Where there is no proposed date mentioned under the Allotment Letter / 

Brochure, the period of 3 years would be sufficient to be expected as the 

proposed delivery date. Further in Civil Appeal No. 3182 of 2019, Kolkata 

West International City Pvt. Ltd. Vs Devasis Rudra - The Hon'ble Supreme 

Court has held that, '...it would be unreasonable to require a buyer to wait 
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indefinitely for the possession...'  Hence the Regulatory Authority should 

have awarded interest for delayed possession from 02-08-2017 and not 

from 31-03-2018 as per the above Hon'ble Supreme Court Judgments.   

7.  Heard Sri Jatin Chadha, learned counsel for the appellant and Sri Rishabh 

Raj, learned counsel for the respondent.  

7.1  Submission of learned counsel for appellant is that online complaint was 

filed by the appellant before the Regulatory Authority seeking relief of 

registration of lease deed and possession as per terms and conditions.  

7.2  Learned counsel for appellant submitted that by means of impugned order 

dated 09.05.2019 the Regulatory Authority granted interest for delay w.e.f. 

31.03.2018 till offer of possession i.e. 04.02.2019 at the rate of MCLR+1% 

and also directed appellant/complainant to clear of all the dues.  

7.3  He further submitted that his grievance is only with reference to direction 

nos.2 & 4 and submitted that as per Clause 15 of the Brochure/registration 

booklet at page61, the possession was to be given after completion of 

development work and payment of premium along with other charges after 

registration of lease deed and similar clause has been mentioned in clause 

8 of the allotment letter dated 04.06.2014.  

7.4  Learned counsel for appellant submitted that neither in the brochure nor in 

the allotment letter any fixed period of offer of possession was given and 

hence in view of the judgment of Hon’ble Supreme Court in the case of 

M/s Fortune Infrastructure Vs. Trevor D’lima and others, (2018) 5 SCC 

442, three years period is to be taken into consideration as reasonable 

period for completion and hence the respondent was required to offer 

possession by 03.06.2017 but the Regulatory Authority while passing the 

impugned order in direction no.2 ignored this fact and granted the interest 

w.e.f. 31.03.2018 instead of 03.06.2017.  

7.5  Learned counsel for appellant further submitted that the respondent was 

required to make mention of specific date or period in the allotment in 

view of provisions of Section 4(2)(a) of the Apartment Act, 2010.  

7.6  The appellant has made entire payment in one go of Rs, 38,57,979/- on 

02.08.2014. The respondent issued letter dated 20.08.2015 showing 



16 
 

inability to offer possession in the project and offer Unit in another project 

of the respondent. The appellant in response of the said letter, vide letter 

dated 19.09.2015 accepted the proposal of the respondent with the 

condition that the proposed change should not be less than the area of the 

original allotment and further there should be no additional liability. The 

authority vide letter dated 29.09.2015, Annexure No.13 agreed to allot new 

Unit. The offer of possession was given by the respondent on 04.02.2019.  

7.7  The appellant after seeing the offer of possession wherein the appellant 

was required to pay Rs. 2,50,000/- towards parking charges and an amount 

of Rs.143,497/- service tax, which the appellant had already paid on 

receipt of offer of possession. The appellant has also deposited lease rent 

on receipt of offer of possession.  

7.8  The Regulatory Authority by means of impugned order dated 09.05.2019 

has disposed of the complaint of the complainant and the instant appeal is 

being filed challenging the direction nos.2 and 4 of the same.  

7.9  Learned counsel for respondent while opposing the claim of the appellant 

submitted that the issue of parking charges has been elaborately examined 

and dealt with by the Regulatory Authority and decided in favour of the 

appellant, which is accepted by the respondent as no appeal was filed 

against the same.  

7.10  As far as question of area is concerned, the appellant wanted that area 

should not be reduced whereas the allotted unit has a slightly bigger area 

and as per Clause 18.20 of the brochure, the area was to be calculated at 

the time of final costing and similarly Clause 3.50 of the brochure also 

indicates that the cost is a tentative and after development of the project an 

extensive exercise was done to determine the cost and vide offer letter, the 

cost of enhanced area along with calculated cost as per the provisions of 

Clause 3.50 was made.  

7.11  Learned counsel for respondent submitted that as per his understanding, 

the period of 3 years taking into consideration the judgment of M/s Fortune 

Infrastructure (supra) is to be taken from 29.09.2015 when the alternate 

unit was offered but if taking into consideration the original allotment then 

the period will come from 03.06.2017.  
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7.12  Learned counsel for respondent further submitted that except the period of 

entitlement of the interest for delay, there is no illegality or perversity in 

the impugned order and rest of the claim of the appellant deserves to be 

rejected. 

8. From the pleadings and record of memo of appeal, the admitted facts are 

that respondent had rolled out a multi storied group housing project titled 

as “Madhuban Bapudham” (Gh-2) with options of residential 2 BHK and 3 

BHK + Study flats, giving details and salient features of the scheme along 

with detailed terms and conditions of application, allotment, pricing, 

payment, etc.   

9. In order to appreciate the controversy on the basis of pleadings on record, 

grounds pressed by the learned counsel for the appellant as well as 

submissions of the learned counsel for the parties, we deem it proper to 

frame the following issues:- 

(i)  Whether any time for possession has been mentioned in the Brochure 

of respondent’s residential Scheme of Madhuban Bapudham (Gh-2)? 

(ii) Whether there is delay in offer of possession by the respondent of the 

booked unit of the appellant?  

(iii) Whether the demand was raised by the respondent with respect to 

area of the unit in pursuance to the terms and conditions mentioned in 

the Brochure? 

9. The issue no. (i) requires us to examine as to whether any time for 

possession has been mentioned in the Brochure of respondent’s residential 

Scheme of Madhuban Bapudham (Gh-2). 

9.1 The appellant applied vide application dated 23.02.2013 for booking of a 

flat in the said scheme by paying the amount of Rs 4,39,550/- and after 

being successful in the draw was allotted a unit vide Allotment Letter 

dated 04.06.2014. As per Clause 11 of the Allotment Letter, the possession 

of the flat was to be given after completion of the construction of the house 

and after up to date payment and execution of the execution of the lease 

deed.  



18 
 

9.2 Clause 15 of the Brochure of the Scheme provides that possession of the 

flat in the scheme shall be given after completion of development work 

and payment of premium/other charges and lease rent amount and 

registration of lease deed. The cost of the lease deed shall be borne by the 

allottee. From the perusal of the Brochure of the Scheme and the Allotment 

Letter, it is evident that no specific period has been mentioned in either of 

the documents with respect of offer of possession.  

9.3   From perusal of the Brochure of the Scheme and the Allotment Letter, it 

is evident that no specific period has been mentioned in either of the 

documents with respect to offer of possession. The Hon'ble Supreme Court 

in its landmark judgment in Civil Appeal No.(s) 3533 - 3534 of 2017, M/s 

Fortune Infrastructure (Now known as M/s HICON Infrastructure) & 

Anr. Vs Trevor D'Lima & Ors. pleased to held that 'Where there is no 

proposed date mentioned under the Allotment Letter / Brochure, the period 

of 3 years would be sufficient to be expected as the proposed delivery date.  

Further in Civil Appeal No. 3182 of 2019, Kolkata West International 

City Pvt. Ltd. Vs Devasis Rudra - The Hon'ble Supreme Court has held 

that it would be unreasonable to require a buyer to wait indefinitely for the 

possession. 

9.4 In view of the above and taking light from the Judgment and order passed 

by the Hon’ble Supreme Court in the case of Fortune Infrastructure and 

Ors. Vs. Trevor D’Lima and Ors., where no date of possession has been 

mentioned in the Allotment Letter/Brochure/BBA, the period of three 

years from the date of allotment of the Unit is required to be taken as 

proposed date of possession. Hence, in the instant case, the proposed date 

of possession comes to 03.06.2017. The issue no. (i) is answered 

accordingly.    

10. The issue no. (ii) requires us to examine as to whether there is any delay in 

offer of possession by the respondent of the booked unit of the appellant. 

10.1 On the basis of the pleadings and record, it is evident that respondent 

issued demand/offer of possession on 04.02.2019, whereas while 

examining issue no. (i) regarding proposed date of possession, we have 

concluded that the possession was required to be offered by the respondent 
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by 03.06.2017. Thus, we hold that there is delay in offer of possession by 

the respondent of the booked unit. The issue no. (ii) is answered 

accordingly.  

11. The issue no. (iii) requires us to examine as to whether the demand was 

raised by the respondent with respect to area of the unit in pursuance to the 

terms and conditions mentioned in the Brochure. 

11.1 The Clause 3.50 of the Brochure of the Scheme mentions that cost of the 

flat has been mentioned in Column No. 7 of Table No. 1, is based on area 

given in Column No. 6 of Table No. 1. However, the final cost of flat may 

vary a little depending on the exact area of flat after the construction is 

complete. The Clause 18.20 further indicates that the area of the flat shown 

in table-1 may change at the time of actual execution of the scheme. 

Change in area may occur, which will be acceptable to the allottee and 

payment shall be made accordingly.  

11.2 The record and pleadings reveals that in pursuance of the application of the 

appellant dated 23.02.2013, he was allotted a Unit vide Allotment Letter 

dated 04.06.2014. Subsequently, the appellant in order to have benefit of 

5% discount, requested for entire payment of the Unit and after acceptance 

of his request, he was directed to deposit entire amount of the Unit along 

with tax etc. The respondent vide letter dated 20.08.2015 informed the 

appellant that due to some reasons, the respondent is unable to complete 

the construction of the Unit and offered alternate Unit in  different Tower 

of the Scheme. The appellant vide his letter dated 19.09.2015 accepted the 

offer subject to condition that (i) The area of the allotted unit shall not be 

less than originally allotted Unit (2) There shall be no additional financial 

liability upon the appellant due to change in the allotted unit, which was 

further confirmed by the respondent vide letter dated 29.09.2015.  

11.3 The offer of possession was given by the respondent to the appellant on 

04.02.2019 along with demand. As per submission of learned counsel for 

the respondent that since the new allotted unit is slightly bigger area and in 

pursuance of Clause 18.20 of the Brochure, the area was to be calculated at 

the time of final costing and similarly Clause 3.50 of the brochure also 

indicates that the cost is a tentative and after development of the project an 
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extensive exercise was done to determine the cost and vide offer letter, the 

cost of enhanced area along with calculated cost as per the provisions of 

Clause 3.50 was made.  

11.4 The issue of enhanced area was also examined by the Regulatory Authority 

vide issue no. 1 and taking note of Clause 3.50 of the Brochure was 

pleased to hold that the complainant is required to pay the cost of enhanced 

area. On examination, we found that there is no illegality and perversity 

while deciding the said issue by the Regulatory Authority. Hence, the 

demand was raised in pursuance to the terms and conditions mentioned in 

the Brochure with respect to enhanced area of the Unit. The issue (iii) is 

answered accordingly.  

12. On examination, we found that the interest for delay was granted by the 

Regulatory Authority from 31.03.2018, while learned counsel for the 

appellant during the course of argument submitted that since in the 

Brochure and the Allotment letter no period has been mentioned for offer 

of possession and as such in view of the Judgment of Hon’ble Supreme 

Court in Civil Appeal No.(s) 3533 - 3534 of 2017, M/s Fortune 

Infrastructure (supra), the period of three years is required to be taken for 

offer of possession, which comes to 03.06.2017, but the Regulatory 

Authority while passing the impugned order vide direction no. 2 ignored 

the fact and granted interest w.e.f. 31.03.2018.  

12.1 The learned counsel for the respondent fairly submitted that from the 

original allotment, the period of possession will be from 03.06.2017. On 

examination of date of allotment and taking into consideration the 

Judgment in M/s Fortune Infrastructure (supra), we have also observed 

while examining the issue of delay that the period of offer of possession is 

03.06.2017.  

12.2 Accordingly, the direction no. 2 of the impugned order with respect to date 

of entitlement of interest by the appellant deserves to be modified as 

03.06.2017 in place of 31.03.2018. Accordingly, we correct and modify 

the date mentioned in direction no. 2 of the impugned order dated 

09.05.2019, as under: 
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 “The respondent is directed to pay interest to the appellant @ MCLR+1% 

per annum on the deposited amount from 03.06.2017 to 04.02.2019, the 

date of offer of possession”.  

 Rest of the order of Regulatory Authority is upheld.  

13. The appeal is partly allowed.   

 

  
 Dated: 07.05.2024       
 Shakir/Tanveer  (Sanjai Khare)   (D.K. Arora) 

 

 


