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BENCH NO. 1 
RESERVED JUDGMENT 

 
THE UTTAR PRADESH REAL ESTATE APPELLATE TRIBUNAL  

AT 
 LUCKNOW 

 

APPEAL NO. 524 OF 2020 

M/s Colorful Estate Private Ltd.   …………………Appellant. 

     Versus  

Satya Prakash.             …………………Respondent. 

       

Hon'ble Mr. Justice (Dr.) D.K. Arora, Chairman. 
Hon'ble Mr. Kamal Kant Jain, Technical Member. 

 
1. This appeal has been filed by M/s Colorful Estate Private Limited 

(hereinafter referred to as ‘the appellant’) under Section 44(1) of the Real 

Estate (Regulation and Development) Act 2016 (hereinafter referred to as 

‘the Act 2016’) against the judgment and order dated 28.02.2020 passed by 

the Uttar Pradesh Real Estate Regulatory Authority, Regional Office, 

Gautam Budh Nagar (hereinafter referred to as ‘the Regulatory Authority’) 

in Complaint no. NCR144/09/1295/2019 (Satya Prakash Vs. Colorful 

Estate Private Limited) whereby the following directions were given:-- 

(1)  The appellant is directed to ensure delivery of possession of the 

complainant’s unit by 30.04.2020 after completing all the facilities as 

per allotment letter/agreement with OC/CC and get the sale deed 

registered after taking due stamp fee.  

(2) The appellant shall ensure payment of delay interest to the complainant 

at the rate of Rs.5/- per sq. ft. for the period from 10.03.2014 to 

30.04.2016 and at the rate of MCLR+1% on the deposited amount from 

01.05.2016 till the date of receipt of OC/CC or offer of possession, 

whichever is later.  The amount of interest shall be adjusted towards the 

amount of final payment and if the amount of interest exceeds the 

amount payable then the excess amount shall be returned to the 

complainant.  
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(3) The appellant is directed to pay the same rate of interest, if any, for its 

default to the allottee which has been taken by the promoter/appellant  

from the allottee for his default, under Section 2(za)(i), after coming 

into force of the Act 2016.  The rate of interest notified by the State 

Government is MCLR+1%. 

(4) The appellant shall ensure issuance of revised offer of possession along 

with OC/CC.                                                                                                                             

2.  The facts giving rise to present appeal, as culled out from the pleadings, 

are that the appellant launched a project in the name and style of “Antriksh 

Golf View II” situated at  Plot No. GH-04 B, Sector 78, Noida.  Pursuant 

to the application of respondent for allotment of a flat, Flat No. J-704 

admeasuring 1190 sq. ft. (super area) was allotted to the respondent for a 

total sale consideration of Rs.33,85,550/-. 

2.1  As per the terms and conditions of the allotment letter, 36 months’ time 

line was prescribed by the appellant for completion of the project in which 

the respondent had booked his flat.  

2.2  The aforementioned project was completed in the year 2014 and the  

Occupancy Certificate was applied vide letter dated 20.10.2014 before the 

competent authority.  The competent authority published a public notice on 

28.12.2015 calling for objections.  Thereafter the competent authority 

raised the demand/fee vide letter dated 19.07.2016.  In compliance of said 

demand letter the appellant paid the requisite fee in September 2016.  

2.3  After completion of all due process the appellant kept on running from 

pillar to post for obtaining the Occupancy Certificate.  Ultimately the 

Occupancy Certificate was issued to the appellant in the year 2017 vide 

Occupancy Certificate dated 01.12.2017. 

2.4  The appellant, through a letter dated 10.02.2016, made an offer of 

possession to the respondent.  As  per clause F (under the head 

“Possession”) of the Allotment Letter it has been provided that the sub 

lease deed of the unit shall be executed in favour of the allottee/s by the 

Company after the entire payment and dues in respect of the allotment are 

cleared by the allottee/s.  
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2.5  The appellant has been requesting the respondent to clear the remaining 

dues and take possession of the booked flat, but no satisfactory response 

was received from the respondent.  

2.6  Various demand letters dated 21.04.2017, 30.05.2017, 22.12.2017 were 

issued by the appellant to the respondent for clearing the dues and taking 

possession. 

2.7  As per the allotment letter, the respondent is liable to make payment of the 

balance amount and take possession of the unit within 90 days of the 

written offer of possession and also liable to pay holding charges to the 

appellant for the period of delay in taking over actual possession of the 

unit, after expiry of the said period of 90 days.  Since the offer of 

possession was made to the respondent on 12.02.2016, the respondent was 

liable to pay the delay penalty from 12.02.2016.  

2.8  Through letters dated 15.01.2018 and 25.04.2018 the respondent requested 

the appellant to waive of the extra charges and hand over the possession. 

2.9  In the meantime the Act 2016 was notified on 25.03.2016 and the project 

of the appellant was registered with the UPRERA  as on-going project 

mentioning completion date as 01.12.2017.   As per Buyers Agreement, the 

proposed date of handing over of the possession of the apartment/flat was 

09.03.2014 extendable to 12.02.2016, the date on which offer of 

possession was made to the respondent.  

2.10  As per allotment letter the development of the project was subject to force 

measure which included delay for any reason beyond the control of the 

appellant. 

2.11  The appellant has suffered undue delays in construction and completion 

process due to restrictions imposed by Hon’ble National Green Tribunal 

(NGT). 

3.  The appellant has challenged the impugned order dated 28.02.2020 passed 

by the Regulatory Authority, on the following grounds:-- 

A.  The Regulatory Authority failed to appreciate that there was no delay 

in offering possession of the flat as the respondent himself has failed 

to take the same.  
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B.  The bare perusal of the impugned order clearly reveals that the same 

has been passed without appreciation of real controversy and 

pleadings on record and the same is based merely on surmises and 

conjectures.  

C.  The Regulatory Authority has failed to appreciate the facts and 

pleadings on record and directed the appellant to grant possession, 

whereas the possession was granted to the respondent several times.  

D.  The reason for extension/delay of the period for obtaining the 

completion certificate of the project has been explained in detail by 

the appellant. 

E.  The Regulatory Authority has failed to appreciate the fact that the 

project completion date as per RERA registration is 01.12.2017. 

F.  The Regulatory Authority has failed to appreciate the fact that the 

structure of the tower concerned, in which the respondent has booked 

his flat, is complete and the offer for possession has already been 

made to the respondent.  

G.  The Regulatory Authority has failed to appreciate the fact that the 

delay was caused by the respondent by not depositing the remaining 

dues and taking the possession of the flat. 

H.  The Regulatory Authority failed to appreciate the fact that due to 

environment pollution the National Green Tribunal had completely 

banned any form of construction activity in Delhi NCR. 

I.  The impugned order suffers from the vice of ‘Coram Non-Judice’ in 

as much as the impugned order has been passed by the sole Member 

of the Regulatory Authority whereas the Authority comprises of one 

Chairperson and 3 Members.  

J.  The Regulatory Authority has wrongly arrived at the conclusion that 

interest at the rate of MCLR+1% be paid to the respondent for delay 

in possession. The rate of interest i.e. MCLR+1% has neither been 

prescribed under the provisions of the Act 2016 nor under the Rules 

2016.  Section 84(2)(i) of the Act 2016 incumbents the appropriate 

government to prescribe rate of interest payable under Section 18 of 
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the Act 2016.  The rate of interest as assumed by the Regulatory 

Authority i.e. MCLR+1% does not find place in the Rules of 2016.  

The Regulatory while granting interest at the rate of MCLR+1% has 

exercised the power solely vested with the Government of Uttar 

Pradesh under Section 84 which is grossly illegal and bad in law.  

K.  The Regulatory Authority completely ignored the provisions of the 

Interest Act 1978 while awarding interest to the respondent.  

L.  The Hon’ble High Court at Allahabad in a similar matter being Writ 

Petition No. 17694 of 2019 (M/s M. R. Mittal Infratech (OP.) Ltd. 

Vs. State of U.P. and others) was pleased to observe that there was no 

occasion for the Regulatory Authority to direct for payment of 

interest in terms of the provisions of RERA Act.   

M.  The aforesaid order dated 30.05.2019 passed by Hon’ble High Court 

was challenged before the Hon’ble Supreme Court by means of 

Special Leave to Appeal (Civil) No. 20585 of 2019.  The Hon’ble 

Apex Court, vide order dated 06.09.2019, upon being prima facie 

satisfied, was pleased to stay the effect and operation of the order 

passed by the Regulatory Authority.  

N.  The Hon’ble High Court at Allahabad in another matter being Writ 

Petition No. 31199 of 2019 (M/s M. R. Mittal Infratech (P) Ltd. Vs. 

State of U.P. and others), vide order dated 14.10.2019 again stayed 

the effect and operation of the order passed by the Regulatory 

Authority on the ground that RERA was not competent to award 

interest for the period prior to coming into force of RERA and is also 

not competent to exercise the functions of adjudicating authority.  

O.  The Hon’ble Apex Court in another case “Wg. Cdr. Arifur Rahman 

Khan and Aleya Sultana and Ors Vs. DLF Southern Homes Pvt. Ltd. 

(now known as Begur Omr Homes Pvt. Ltd. and ors.” Civil Appeal 

No. 6303 of 2019 [para 76(i)] directed that the respondents shall, as 

measure of compensation, pay an amount calculated at the rate of 6% 

simple interest per annum to each of the appellants.  The amount 

shall be computed on the total date of expiry of thirty six months 

from the execution of the respective ABAs until the date of offer of 
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possession after the receipt of occupation certificate.  Thus the rate of 

interest awarded by the Regulatory Authority is wrong and arbitrary 

in nature. 

P.  The Regulatory Authority has ignored the fact that the appellant has 

already made an offer for possession and the default is on the 

respondent’s side for making delay in taking the possession and 

further performing the execution of the sale deed.  

4.  The appellant has prayed for setting aside the impugned order dated 

28.02.2020 passed by the Regulatory Authority. 

5.  The respondent filed his objection to the grounds of appeal and submitted 

that the appellant has not mentioned that at what time the respondent did 

not make payment of due installment and what amount is due to be paid by 

the respondent.  As per last demand dated 22.12.2017 the total due amount 

was Rs.3,56,091/- which was duly paid by the respondent on 12.01.2018 

within 30 days from the date of demand.  Thereafter the appellant had to 

handover the possession of the flat, but the appellant failed to hand over 

the said flat and asked around 10 lac rupees in cash as delay interest for 

some installment, for which the respondent was not aware and also did not 

receive any demand for the said due interest. 

5.1  The respondent further submitted that he is a senior citizen and 

handicapped person.  He made various efforts to take possession of his flat, 

but the appellant never bothered to handover the possession of the said flat 

after receiving 100% amount of the flat in January 2018.  In the appeal the 

appellant suppressed the material fact that the respondent made payment of 

last demand in January 2018 within 30 days after receiving the demand 

from the appellant on 22.12.2017.  This demand was the only demand 

which was received and paid by the respondent.  The appellant in the 

appeal wrongly mentioned about the offer of possession dated 12.02.2016 

which was never issued by the appellant and the appellant received 

Occupancy Certificate only in December 2017 and after that issued the 

said demand letter dated 22.12.2017 for payment of the due amount.  

5.2  Before approaching the Regulatory Authority the respondent tried to settle 

the issue and take possession, but the appellant was adamant about 
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undisclosed delay interest and was not ready to provide any calculation 

sheet of delay interest, hence the respondent was left with no option but to 

approach the Regulatory Authority for possession of his flat and delay 

penalty.  

5.3  The respondent, in pursuance to the order of the Regulatory Authority to 

get the sale deed of the flat registered before the date of final argument, 

made payment of stamp duty and other charges in February 2020, but the 

appellant again failed to execute the sale deed and did not honour the order 

passed by the Regulatory Authority.  

5.4  The respondent was not updated about completion of the project.  Mere 

submission of application for Occupancy Certificate is no evidence to 

prove that the project was complete at that time.  The respondent visited 

the site of the project many times to see the status of the project and found 

that it was not complete for habitation at the time of receiving of 

Occupancy Certificate.  The Occupancy Certificate was received after 3 

years of submission of application for Occupancy Certificate.  

5.5  The respondent did not receive any demand letters dated 21.04.2017 and 

30.05.2017 from the appellant, but only received demand letter dated 

22.12.2017.  The Occupancy Certificate was received by the appellant on 

01.12.2017 and after that the said demand dated 22.12.2017 was raised by 

the appellant.  

5.6  The respondent never denied for making any payment to the appellant.  

The respondent made final payment of Rs.3,56,091/- to the appellant as 

demanded by it. 

5.7  There was no force majeure on the said project.  The appellant never 

informed the respondent about any delay due to NGT and took this plea 

only before the Regulatory Authority, which has been denied by the 

Regulatory Authority.  

5.8  The respondent never received any offer of possession in the year 2016.  

After receiving email dated 29.01.2020 for execution of sub-lease deed, the 

respondent visited the office of the respondent and submitted all the 

required documents and payment of stamp duty on 13.02.2020, but 

thereafter the appellant again kept silence and never asked the respondent 
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to come for execution of sub-lease deed.  The respondent visited the office 

of the appellant and signed all the documents on 05.08.2020.  The 

respondent, thereafter, sent a letter dated 08.08.2020 to the appellant 

because the appellant, after signature, never asked the respondent to come 

to the Registry Office for registration of lease deed.  

5.9  In view of the aforesaid facts and circumstances the appeal of the appellant 

is liable to be dismissed with cost. 

6.  The appellant filed its reply to the objections of the respondent denying the 

averments made by the respondent in the objection and reiterating the 

averments made by the appellant in the memo of appeal.  

6.1  The appellant further submitted that the appellant requested the respondent 

several times through emails to execute the sub-lease deed so that the 

appellant could handover the possession, but the respondent failed to do so.  

6.2  The appellant has completed the project in the year 2014 and made offer of 

possession to the respondent on 12.02.2016.  The appellant got the 

Occupancy Certificate in the year 2017.  The appellant applied for 

Occupancy Certificate in the year 2014 and no further 

information/response was received from the competent authority within 3 

months and due to the fault from the side of the competent authority in 

issuing the OC the appellant should not suffer and, therefore, the date of 

obtaining the OC should be considered from 2014. As per Section 15A of 

the UP UPDA, 2014 if no objection has been received within 3 months 

then it should be considered to be deemed completion certificate. 

6.3  The appellant never asked the respondent to make any payment in cash.  

As per the allotment letter 30 months’ period was prescribed for 

completion of the project which may vary by 6 months.  Thus in total 36 

months’ period was prescribed by the appellant for completion of the 

project.  

6.4  The appellant has always provided stage wise information to the 

respondent.  It is clearly evident that the competent authority has made a 

delay in issuing the Occupancy Certificate and due to the fault of the 

competent authority the appellant should not suffer.  
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6.5  During the proceedings before the Regulatory Authority, the respondent 

never denied that he has not received an offer for possession dated 

12.02.2016.  Now the respondent cannot claim in appeal that he has not 

received an offer of possession.  

6.6  The demand letter issued by the appellant does not include the delay 

interest, but it clearly avers that the respondent has made a delay in making 

payments and, thus, the respondent will be liable to pay delay interest.  

Further, the respondent has sent a letter to the appellant for waiving the 

delay penalty, which clearly indicates that the respondent was very well 

aware for the delay caused by him in making timely payments. 

7.  Heard Sri Abhishek Khare, learned counsel for the appellant and Sri 

Anshul Baranwal, learned counsel for the respondent.  

8. On the basis of pleadings, documents available on record and the 

submissions of learned counsels for the parties, the admitted position is 

that appellant launched a project in the name and style of “Antriksh Golf 

View II” situated at  Plot No. GH-04 B, Sector 78, Noida.  Pursuant to the 

application of respondent for allotment of a flat, Flat No. J-704 

admeasuring 1190 sq. ft. (super area) was allotted to the respondent vide 

allotment letter dated 09.03.2011, for a total sale consideration of 

Rs.33,85,550/-. As per terms and conditions of the allotment letter, the 

possession of the unit was to be given by the appellant within 36 months 

from the date of allotment, which could vary ± 6 months, subject to receipt 

of entire sale price for the purposes of registration and other charges as 

may be intimated by the company. Thus, the period of possession comes to 

09.03.2014.  

8.1 The appellant applied for Occupancy Certificate (OC) vide letter dated 

20.10.2014 before the competent authority and the same was issued to the 

appellant on 01.12.2017. The appellant before the receipt of OC, vide letter 

dated 10.02.2016 issued offer of possession to the respondent. As per 

averments of the appellant, the demand letters dated 21.04.2017, 

30.05.2017, 22.12.2017 were issued by the appellant to the respondent for 

clearing the dues and taking possession. Except demand letter dated 

22.12.2017, the remaining two letters were issued by the appellant to the 

respondent prior to issuance of OC. The appellant registered the project 
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after enforcement of the provisions of Act 2016, being ongoing project, 

mentioning the date of possession of the apartment/flat as 09.03.2014 

extendable to 12.02.2016. 

8.2 As per respondent the appellant has not mentioned that at what time the 

respondent did not make payment of due installment and what amount is 

due to be paid by the respondent. In fact, he received last demand dated 

22.12.2017 raising demand of Rs.3,56,091/-, which was paid by the 

respondent on 12.01.2018 and thereafter the appellant was required to 

handover the possession of the flat, but the appellant failed to hand over 

the said flat and orally asked Rs.10.00 lac in cash as delay interest for some 

installment and the respondent never received any demand for the said due 

interest. The respondent being a senior citizen and handicapped person 

made various efforts to take possession of his flat, but the appellant never 

bothered to handover the possession of the said flat after receiving 100% 

amount of the flat in January 2018.   

8.3 The respondent also stated that the appellant has wrongly mentioned about 

offer of possession vide letter dated 12.02.2016, which was never issued 

by the appellant and the appellant after receipt of OC issued demand letter 

dated 22.12.2017 for payment of the dues. The respondent before 

approaching the Regulatory Authority tried to settle the issue and take 

possession, but the appellant was adamant about undisclosed delay interest 

and was not ready to provide any calculation sheet of delay interest. The 

respondent even in pursuance to the order of the Regulatory Authority to 

get the sale-deed executed of the flat before the date of final argument, 

made payment of stamp duty and other charges in February 2020, but the 

appellant did not execute the sale deed. The respondent also disputed 

receipt of demand letter dated 21.04.2017 and 30.05.2017 issued before the 

receipt of OC by the appellant except letter dated 22.12.2017 and in 

pursuance of the same, the respondent paid Rs.3,56,091/-. The respondent 

received e-mail dated 29.01.2020 for execution of sub-lease deed and 

submitted all the required documents along with payment of stamp duty on 

13.02.2020, but thereafter the appellant again kept silence. The respondent 

visited the office of the appellant and signed all the documents on 

05.08.2020 and sent letter on 08.08.2020 for further action, but the 

appellant has not taken any steps for execution of the conveyance deed.  
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8.4 That after exchange of pleadings, the Regulatory Authority framed three 

issues as under:- 

 (1) Whether the agreement prior to the enforcement of Act 2016 will fall 

under the jurisdiction of RERA? 

 (2) Whether the project of the respondent is delayed due to force majeure 

and if yes, its effect? 

 (3) Whether the complainant is entitled for possession and delayed 

interest? 

8.5 The Regulatory Authority, while examining issue no. (1), placed reliance 

on the judgment rendered by the Bombay High Court in the Writ Petition 

No. 2737/2017 (Neelkamal Realtors Suburbon Pvt. Ltd. and Ors. Vs. 

Union of India) and answered the issue against the appellant.  

8.6 On the issue of delay [issue no. (2)] due to force majeure, taking into 

consideration the judgment of Hon’ble Supreme Court in Civil Appeal No. 

940/2017 (Vikram Chaterjee and Ors. Vs. Union of India and Ors.), the 

Regulatory Authority held that promoter is not entitled for any benefit.  

8.7 On issue no. (3), taking into consideration the Judgment rendered by the 

Bombay High Court in the Writ Petition No. 2737/2017 (Neelkamal 

Realtors Suburbon Pvt. Ltd. and Ors. Vs. Union of India) and the judgment 

rendered by the Hon’ble Supreme Court in Civil Appeal No. 6649-50/2018 

(Supertech Ltd. Vs. Rajni Goyal) as well as provisions of U.P. Real Estate 

(Regulation & Development) (Agreement for sale/lease) Rules, 2018, the 

Regulatory Authority decided the issue in favour of the complainant and 

directed for providing possession of the unit along with all the amenities as 

per allotment letter/agreement by 30.04.2020 along with OC/CC after 

taking stamp fee for registration of conveyance deed. The promoter was 

further  directed to pay interest from 10.03.2014 to 30.04.2016 @ Rs. 5/- 

per sq. ft. per month and from 01.05.2016 till receipt of OC/CC or offer of 

possession, whichever is later and interest on the deposited amount @ 

MCLR+1%. 

  The Regulatory Authority further taking into consideration the fact that 

offer of possession was given by the promoter on 12.02.2016, whereas 



12 
 

from the date of allotment dated 09.03.2011, the possession was to be 

given by 09.03.2014 held that the project is delayed and the complainant is 

entitled for interest w.e.f. 10.03.2014 till receipt of OC/CC or offer of 

possession, whichever is later.   

8.8 The promoter/appellant feeling aggrieved against the order of Regulatory 

Authority dated 28.02.2022 filed the instant appeal raising various grounds 

with the prayer to set aside the impugned order of the Regulatory 

Authority. 

8.9 During the course of hearing on 16.08.2022, the learned counsel for the 

appellant after arguing at some length submitted that though the entire 

order of RERA dated 28.02.2022 has been challenged, but the appellant is 

principally aggrieved with period of interest for delay in offer of 

possession. The learned counsel for the appellant submitted that the offer 

of possession without CC/OC was given to the respondent on 12.02.2016. 

The OC was received from the competent authority on 01.12.2017. 

Therefore, the liability to pay interest for delay will cease on the date of 

receipt of OC by the appellant from the competent authority. The learned 

counsel for the appellant submitted that the dues were cleared by the 

respondent on 12.01.2018 and stamp fee has also been paid, but the 

respondent is not coming forward for execution of the conveyance deed 

and taking steps for possession. 

8.10 The learned counsel for the respondent submitted that the respondent 

approached the appellant for execution of conveyance deed, but the same 

was not executed.  

9. In order to examine the grounds taken by the appellant and the issue 

involved in the instant appeal, we deem it proper to frame the following 

issues:- 

(i)  Whether under the Scheme of Act 2016 and Rules 2016 any 

mechanism has been provided for determination of the interest or 

compensation for delay in handing over possession of the 

apartment/plot to the allottee and/or refund with interest, if allottee 

does not want to continue/wish to withdraw from the project? 
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(ii)  Whether the project in question of the appellant M/s Colorful Estate 

Pvt. Ltd. is delayed? 

(iii)  Whether it is necessary and mandatory for the Promoter to have first 

Completion Certificate (CA) and Occupation Certificate (OC) under 

the provisions of the Act 2016 and Rules of 2016 read with the U.P. 

Apartment (Promotion of Construction, Ownership and 

Maintenance) Act 2010 before offering possession as well as asking 

the allottee to settle the account and satisfy the final demand? 

(iv)  Whether the impugned order passed by the single Member of the 

Regulatory Authority is against the provisions of Section 21 of the 

Act 2016 and is liable to be set aside being wholly bad and 

unsustainable in law? 

10. The issue no. (i) requires us to examine as to whether under the Scheme of 

Act 2016 and Rules 2016 any mechanism has been provided for 

determination of the interest or compensation for delay in handing over 

possession of the apartment/plot to the allottee and/or refund with interest, 

if allottee does not want to continue/wish to withdraw from the project. 

10.1 The Act envisages adjudication by the Regulatory Authority in terms of the 

powers under Chapter V of the Act and in particular Sections 31, 32, 34, 

35 and 40 of the Act, and for adjudging compensation by the Adjudicating 

Officer in terms of the power under Chapter VIII of the Act and in 

particular Sections 71 and 72 thereof. 

10.2 The Act spells out the obligations of the promoter of a real estate project 

and the consequence of the promoter failing to fulfill those obligations. 

Some of those obligations are enumerated in Section 11, 12 to 18 of the 

Act. 

10.3 Section 18 of the Act talks of the consequence of the failure by the 

promoter to complete or to be unable to give possession of an apartment, 

plot or building either in terms of the agreement for sale or failure to 

complete the project by the date specified therein or on account of 

discontinuance of his business either on account of suspension or 

revocation of the registration under the Act or for any other reason. In the 
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event of either of the above contingencies under Section 18 (1) (a) of the 

Act, the promoter is made liable on the demand of the allottee: 

(i) In the event that the allottee wishes to withdraw from the project, 

without prejudice to any other remedy available, to return the 

amount received by the promoter in respect of that apartment, plot, 

building, as the case may be, together with “interest at such rate as 

may be prescribed”, “including compensation in the manner as 

provided under this Act”; 

(ii) Where an allottee does not intend to withdraw from the project, the 

promoter shall pay him for every month’s delay in the handing over 

of the possession “interest at such rate as may be prescribed”. 

Section 18 (2) of the Act mandates that in case loss is caused to 

allottee due to the defective title of the land, on which the project is 

being developed or has been developed, the promoter shall 

compensate the allottee and that such claim for compensation under 

Section 18 (2) shall not be barred by limitation provided under any 

law for the time being in force. 

10.4 Section 18 (3) of the Act states that where the promoter fails to discharge 

any other obligations under the Act or the Rules or Regulations made there 

under or in accordance with the terms and conditions of the agreement for 

sale, the promoter shall be liable to pay “such compensation” to the 

allottees, in the manner as provided under the Act. 

10.5 It is apparent on a reading of Section 18 of the Act as a whole that upon the 

contingencies spelt out therein, (i) the allottee can either seek refund of the 

amount by withdrawing from the project; (ii) such refund could be together 

with interest as may be prescribed; (iii) the above amounts would be 

independent of the compensation payable to an allottee either in terms of 

Sections 18 (2) or 18 (3) of the Act read with other provisions; (iv) the 

allottee who does not intend to withdraw from the project will be required 

to be paid by the promoter interest for every month’s delay of handing over 

possession. 

10.6 When one turns to the powers of the Authority, it is seen that under Section 

31, the complaints can be filed either with the Authority or with the 
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Adjudicating Officer (AO) for violation or contravention of the provisions 

of the Act or the Rules and Regulations. Such complaint can be filed 

against “any promoter, allottee or real estate agent”, as the case may be. 

Such complaint can be filed by “any aggrieved person”. The Explanation 

to Section 31 (1) of the Act states that for the purposes of said sub-section 

“person” shall include an association of allottees or any voluntary 

consumer association registered under any law for the time being in force. 

Section 31 (2) states that the form, manner and fees for filing a complaint 

under sub-section (1) shall be such as may be prescribed. 

10.7 Having gone through the relevant Sections of the Act, we find that as per 

Sections 12, 18 and 19 of the Act, the allottee, in case of default by the 

promoter, is entitled to refund of his/her entire investment along with 

"interest at such rate as may be prescribed" and "compensation in the 

manner provided under the Act". Whereas in Section 12, the part dealing 

with interest and the part dealing with compensation are joined with the 

word "and" while in Section "18" they are joined with the word 

"including". Also, "at such rate as may be prescribed" is suffixed to the 

word "interest" in the context of refund of investment, but the expression 

"at such rate as may be prescribed" is neither prefixed nor suffixed to the 

word "compensation" in any of the Sections of the Act. The term 

compensation is suffixed by the expression "in the manner as provided 

under this Act" in Sections 12, 14, 18 & 19 of the Act. However, 

compensation and interest are qualified by the term "as he thinks fit in 

accordance with the provisions of any of those sections" in Section 71 of 

the Act. The Act only lays down for "holding an enquiry in the prescribed 

manner, after giving any person concerned a reasonable opportunity of 

being heard" under Section 71. The Act very clearly provides that the 

quantum of compensation or “interest as he thinks fit” under Section 71 

will be decided taking into consideration the factors listed under Section 72 

of the Act. 

10.8 We further examined Section 31 of the Act and Rule 33 & Rule 34 of the 

Rules. The relevant portions of Section 31 of the Act and Rule 33 of the 

Rules are extracted as follows:- 
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  Extract of Section 31 of the Act 

"(1)  Any aggrieved person may file a complaint with the 
Authority or the adjudicating officer, as the case may be, 
for any violation or contravention of the provisions of this 
Act or the rules and regulations made thereunder against 
any promoter, allottee or real estate agent, as the case may 
be. 

Explanation 

For the purpose of this sub-section "person" shall include 
the association of allottees or any voluntary consumer 
association registered under any law for the time being in 
force. 

(2  The form, manner and fees for filing complaint under sub-
section (1) shall be such as may be specified by 
regulations." 

 As can be seen from above, Section 31(2) of the Act provides for 

specifying by regulations, the form, manner and fee for filing complaint 

under Section 31(1) of the Act. As provided under Section 31(2) of the 

Act, the U.P. Government has framed Rules, 2016. Rule 33(1) provides for 

manner of filing a complaint with the Regulatory Authority. Rule 33(1) is 

extracted as follows:- 

Extract of Rule 33(1) of Rules-      

(1) Any aggrieved person may file a complaint with the 
regulatory authority for any violation under the Act or the 
rules and regulations, made there under, save as those 
provided to be adjudicated by the adjudicating officer, in 
Form M which shall be accompanied by a fee of rupees 
one thousand in the form of a demand draft drawn on a 
nationalized bank, in favour of regulatory authority and 
payable at the main branch of that bank at the station, 
where the seat of the said regulatory authority is situated.   

 It is evident from Rule 33(1) of the Rules that the complaints filed with 

the Regulatory Authority should be in Form M, except those complaints 

which require to be adjudicated by the Adjudicating Officer. On top of 

Form M, it is clearly written that it is as per provisions of Rule 33(1) and is 

meant for filing complaint under Section 31 of the Act. Further Column 5 

of the Form M specifically requires a complainant to indicate the relief(s) 

sought.  
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10.9 We have further examined Rule 34(1) of the Rules which relate to filing of 

a complaint with the Adjudicating Officer for compensation. Rule 34(1) 

reads as follows :- 

 Extract of Rule 34(1) 

(1) Any aggrieved person may file a complaint with the 
adjudicating officer for compensation under Section 12, 
14, 18 and 19 in Form N, which shall be accompanied by a 
fee of rupees one thousand in the form of a demand draft 
drawn on a nationalized bank in favour of regulatory 
authority and payable at the main branch of that bank at 
the station, where the seat of the said regulatory authority 
is situated. 

10.10 It is clear from Rule 34 (1) of the Rules that a complaint for 

"compensation" under Sections 12, 14, 18 and 19 of the Act is to be filed 

before the Adjudicating Officer in Form N.  It is mentioned on top of Form 

N itself that it is an application to Adjudicating Officer for claim of 

compensation under Rule 34(1) of the Rules and under Section 31 of the 

Act read with Section 71 of the Act.  A complainant is required to indicate 

in Column 5 of Form N, the compensation sought.  

10.11 Thus, it is our considered view that Form N is to be filed before an 

"Adjudicating Officer" for only claiming "compensation" under Rule 

34(1); whereas Form M is to be filed before the Regulatory Authority 

under Rule 33(1) of the Rules for all types of reliefs, barring 

"compensation", for any violation under the Act, Rules or Regulations. 

10.12 We have also examined the provisions of Sections 71 and 72 of the Act. 

The opening words of Section 71 (1) of the Act make it clear that the scope 

and functions of the Adjudicating Officer (AO) are only for ‘adjudging 

compensation under Sections 12, 14, 18 and 19 of the Act’. If the 

legislative intent was to expand the scope of the powers of the AO, then 

the wording of Section 71 (1) ought to have been different. On the 

contrary, even the opening words of Section 71 (2) of the Act make it clear 

that an application before the AO is only for ‘adjudging compensation’. 

Even in Section 71 (3) of the Act, it is reiterated that the AO may direct ‘to 

pay such compensation or interest as the case may be, as he thinks fit’ in 

accordance with provisions of Sections 12, 14, 18 and 19 of the Act. This 
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has to be seen together with the opening words of Section 72 of the Act, 

which read “while adjudging the quantum of compensation or interest, as 

the case may be, under Section 71, the adjudicating officer shall have due 

regard to the following factors, namely,…………….”  

 On a collective reading of Sections 71 and 72 of the Act, the 

legislative intent becomes explicit. This is to limit the scope of the 

adjudicatory powers of the AO for determining “compensation or interest 

as he thinks fit” in the event of violation of Sections 12, 14, 18 and 19 of 

the Act. 

10.13 On examination of Section 35 of the Act, we find that the powers of the 

Regularity Authority under Section 35 of the Act are of a wide nature. 

While discharging those functions, it will be open to the Authority to even 

require the AO to conduct the inquiry. Section 35 (2) of the Act also makes 

it plain that the Regulatory Authority will have the same powers as a Civil 

Court. The legislative intent is, therefore, not to diminish the adjudicatory 

functions of the Regulatory Authority, but rather to provide it with all the 

trappings of a quasi-judicial/judicial authority while inquiring into the 

complaints and issuing directions, such as directing the Adjudicating 

Officer to adjudicate the compensation or interest. The legislature in its 

own wisdom has used the word “Authority” as well as “Adjudicating 

Officer” wherever it is required. Furthermore, the legislature has clearly, 

intentionally and suitably used the word “penalty” or “interest at such rate 

as may be prescribed” in case of the Regulatory Authority and 

“compensation” or “interest as he thinks fit” in case of the Adjudicating 

Officer.  

10.14 Further, the Hon’ble Bombay High Court in the case of Neelkamal 

Realtors Suburban Pvt. Ltd. And others Vs. Union of India (supra) 

observed as follows:- 

"Section 18(1)(b) lays down that if the promoter fails to 
complete or is unable to give possession of an apartment due 
to discontinuance of his business as a developer on account of 
suspension or revocation of the registration under the Act or 
for any other reason, he is liable on demand to the allottees, 
in case the allottee wishes to withdraw from the project, 
without prejudice in this behalf including compensation. If the 
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allottee does not intend to withdraw from the project he shall 
be paid by the promoter interest for every month's delay till 
handing over of the possession. The requirement to pay 
interest is not a penalty as the payment of interest is 
compensatory in nature in the light of the delay suffered by 
the allottee who has paid for his apartment but has not 
received possession of it. The obligation imposed on the 
promoter to pay interest till such time as the apartment is 
handed over to him is not unreasonable. The interest is 
merely compensation for use of money". 

10.15  The Hon’ble Supreme Court in Civil Appeal No. 3581-3590 of 2020 M/S 

Imperia Structures Ltd. Vs. Anil Patni and another decided on 

02.11.2020, while examining the provisions of Section 18 of the Act, 2016, 

vide para 23, has been pleased to observe as under:--  

“23. In terms of Section 18 of the RERA Act, if a promoter 
fails to complete or is unable to give possession of an 
apartment duly completed by the date specified in the 
agreement, the Promoter would be liable, on demand, to 
return the amount received by him in respect of that 
apartment if the allottee wishes to withdraw from the 
Project. Such right of an allottee is specifically made 
“without prejudice to any other remedy available to him”. 
The right so given to the allottee is unqualified and if 
availed, the money deposited by the allottee has to be 
refunded with interest at such rate as may be prescribed. 
The proviso to Section 18(1) contemplates a situation 
where the allottee does not intend to withdraw from the 
Project. In that case he is entitled to and must be paid 
interest for every month of delay till the handing over of 
the possession. It is upto the allottee to proceed either 
under Section 18(1) or under proviso to Section 18(1). 
The case of Himanshu Giri came under the latter 
category. The RERA Act thus definitely provides a remedy 
to an allottee who wishes to withdraw from the Project or 
claim return on his investment.” 

10.16 The plain language of Section 18(1) (a) shows that if the promoter fails to 

complete or is unable to give possession of an apartment, plot or building 

in accordance with the terms of the agreement for sale or, as the case may 

be, duly completed by the date specified therein, he would be liable to 

return the amount received by him together with interest including 

compensation.  In case the allottee does not intend to withdraw from the 
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project, the promoter is liable to pay interest for every month’s delay till 

handing over of possession.  

10.17 The Real Estate (Regulation and Development) Act, 2016 is a special Act 

and the object of Section 18 is to recompense an allottee for depriving him 

of the use of the funds paid by him to the Promoter.  The Promoter who 

has received money from the allottee but has failed to adhere to his 

contractual or statutory obligations, cannot claim that he is entitled to 

utilize the monies without paying any interest with respect thereto to the 

allottee.  The provisions of the Act ensure that the allottees’money is not 

misused or unreasonably retained by the promoter.  That Act aims at 

protecting interest of consumers in the real estate sector by establishing an 

adjudicating mechanism for speedy redressal of disputes.  Also, the Act 

aims at protecting larger interest of allottees/flat or house buyers, who are 

waiting for getting their possession and are helpless in getting speedy 

remedy to their endless problems.  The provisions of the Act seek to 

protect the allottees and simplify the remedying of wrongs committed by a 

Promoter.  

10.18  Further, the provisions of the Act have also been upheld by the Hon'ble 

Supreme Court in Civil Appeal No.(s). 6745-6749 of 2021 (M/s 

Newtech Promoters & Developers Pvt. Ltd. Vs. State of U.P. & others) 

decided on 11.11.2021.  

10.19 From the aforementioned discussion, it is clear that the Act of 2016 

provides a mechanism for determination of interest and/or compensation 

for the delay in handing over possession of the unit to the allottee, if the 

allottee wishes to stay with the project and/or refund with interest, if 

allottee wants to withdraw from the project. Issue no. (i) is decided 

accordingly. 

11. Vide Issue No. (ii) we are required to examine as to whether the project in 

question of M/s Colorful Estate Pvt. Ltd./appellant is delayed. 

11.1 The appellant launched a project in the name and style of “Antriksh Golf 

View II” situated at  Plot No. GH-04 B, Sector 78, Noida.  Pursuant to the 

application of respondent for allotment of a flat, Flat No. J-704 

admeasuring 1190 sq. ft. (super area) was allotted to the respondent vide 
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allotment letter dated 09.03.2011. As per the terms and condition of the 

allotment letter 36 months’ time line was prescribed by the appellant for 

completion of the project. As per appellant, the project was completed in 

the year 2014 and the Occupancy Certificate was applied vide letter dated 

20.10.2014 before the competent authority. The appellant through letter 

dated 10.02.2016 made offer of possession to the respondent after paying 

the remaining dues to the appellant. The appellant obtained the Occupancy 

Certificate from the Competent Authority on 01.12.2017.  

11.2  In pursuance to the demand letter dated 22.12.2017, an amount of Rs. 

3,56,091/- was paid by the respondent on 12.01.2018. Thereafter in 

pursuance to the e-mail dated 29.01.2020, the respondent visited the office 

of the respondent and submitted all the required documents and paid stamp 

duty on 13.02.2020. The respondent also signed all the documents on 

05.08.2020, but till dated despite completing all the formalities by the 

respondent and clearing dues, the appellant did not execute the sub-lease 

deed in favour of the respondent.  

11.3 It is the admitted position that as per allotment letter dated 09.03.2011, the 

possession was to be given by the appellant to the respondent on 

10.03.2014 after receipt of OC. The first legal demand was raised by the 

appellant for clearance of dues vide letter dated 22.12.2017. Thus, there 

was delay in offering the possession by the appellant to the respondent. 

11.4 The Hon'ble Supreme Court has time and again held that where the buyer 

has to suffer on account of delay beyond a reasonable time then he/she has 

to be compensated either by way of interest or penalty and in this 

connection Hon'ble Supreme Court in M/s. Fortune Infrastructure Vs. 

Trevor D’lima & Ors (2018) 5SCC 442 observed as follows –  

"………Moreover, a person cannot be made to wait 
indefinitely for the possession of the flats allotted to them 
and they are entitled to seek the refund of the amount 
paid by them, along with compensation. Although we are 
aware of the fact that when there was no delivery period 
stipulated in the agreement, a reasonable time has to be 
taken into consideration……" 
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11.5 The Hon'ble Supreme Court in Civil Appeal No. 3182 of 2019 Kolkata 

West International City Pvt. Ltd. Vs. Devasis Rudra , 2019(6) SCALE 

462 has observed that :-  

"…… it would be unreasonable to require a buyer to wait 
indefinitely for the possession ……" 

11.6 The issue no. (ii) is decided accordingly.   

12. Vide issue no. (iii) we are required to examine as to whether it is necessary 

and mandatory for the Promoter to have first Completion Certificate (CA) 

and Occupation Certificate (OC) under the provisions of the Act 2016 and 

Rules of 2016 read with the U.P. Apartment (Promotion of Construction, 

Ownership and Maintenance) Act 2010 before offering possession as well 

as asking the allottee to settle the account and satisfy the final demand. 

12.1  In order to appreciate the issue, we examine Section 2(q) and Section 2(zf) 

of the Act of 2016, which defines Completion & Occupancy Certificate, 

the same are extracted as follows:- 

“Section 2:- Definitions - In this Act, unless the context 
otherwise requires,- 

…………………………………………………………………………
………………………………………………………………… 

“Section 2 (q) "completion certificate" means the completion 
certificate, or such other certificate, by whatever name called, 
issued by the competent authority certifying that the real estate 
project has been developed according to the sanctioned plan, 
layout plan and specifications, as approved by the competent 
authority under the local laws;” 

“Section 2 (zf) "occupancy certificate" means the occupancy 
certificate, or such other certificate by whatever name called, 
issued by the competent authority permitting occupation of any 
building, as provided under local laws, which has provision 
for civic infrastructure such as water, sanitation and 
electricity;” 

12.2 On examination of the provisions of Section 2 (q) and Section 2(zf), we 

find that completion certificate is basically a certificate issued by the 

competent authority certifying that the Real Estate Project has been 

developed according to the sanctioned plan, lay out plan and 

specifications, as approved by the competent authority under the local 

laws. On the other hand, the occupancy certificate is issued by the 

competent authority permitting occupation of any building, as provided 
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under local laws, which has provision for civic infrastructure such as 

water, sanitation and electricity etc. 

12.3 Similarly, Section 4(5) of the U.P. Apartments Act, 2010 prescribes for 

Completion Certificate, which reads as follows:- 

“Section 4(5) of the U.P. Apartments Act, 2010:-An 
apartment may be transferred by the promoter to any person 
only after obtaining the completion certificate from the 
prescribed sanctioning authority concerned as per building 
bye-laws. The completion certificate shall be obtained by 
promoter from prescribed authority [within the period 
specified for completion of the project in the development 
permit or the building permit as the case may be] Provided 
that if the construction work is not completed within the 
stipulated period, with the permission of the prescribed 
authority; 

Provided further that if the completion certificate is not issued 
by the prescribed sanctioning authority within three months of 
submission of the application by the promoter complete with 
all certificates and other documents required, the same shall 
be deemed to have been issued after the expiry of three 
months. 

Explanation: For the purposes of this sub-section 
"completion" means the completion of the construction works 
of a building as a whole or the completion of an independent 
block of such building, as the case may be.” 

12.4 Section 4(5) of the U.P. Apartments Act 2010 clearly lays down that an 

apartment may be transferred by the Promoter to any person (allottee) only 

after obtaining the C.C. from the prescribed sanctioning authority 

concerned as per building by-laws. The C.C. is required to be obtained by 

the Promoter, meaning thereby that Allottee has no role to play in 

obtaining C.C. from the prescribed authority. A Promoter is required to 

first obtain C.C./O.C. from the prescribed authority, only thereafter 

register conveyance deed of the real estate in favour of the Allottee(s) and 

a legal & habitable possession can be offered to the Allottees. 

12.5   The issue of offering handing over possession prior to obtaining 

occupancy certificate was also examined by the Hon’ble Supreme Court in 

Civil Appeal Nos. 1232 and 1443-1444 of 2019 R.V. Prasannakumaar 

and ors. Vs. Mantri Castles Pvt. Ltd. and ors. decided on 11.02.2019 
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wherein it has been observed that possession cannot be handed over prior 

to obtaining occupancy certificate.  

12.6 In view of the aforesaid analysis, we are of the considered view that as per 

the provisions of the U.P. Apartments Act, 2010 read with the provisions 

of Act, 2016 a Promoter is required to offer legal and habitable possession 

to the allottee only after obtaining C.C./O.C. and ask for clearing dues by 

raising final demand. Issue no. (iii) is decided accordingly. 

13. The issue no. (iv) requires us to examine as to whether the impugned order 

passed by the single Member of the Regulatory Authority is against the 

provisions of Section 21 of the Act 2016 and is liable to be set aside being 

wholly bad and unsustainable in law. 

13.1 The issue regarding passing the order by the Single Member of the 

Authority is no more res integra in view of the judgment of Hon’ble 

Supreme Court in Civil Appeal No(s). 6745-6749 of 2021 (M/S); Newtech 

Promoters and Developers Pvt. Ltd. Vs. State of U.p. & Others etc.) 

decided on 11.11.2021 wherein vide question no. 3 the Hon’ble Supreme 

Court examined the issue “Whether Section 81 of the Act authorizes the 

authority to delegate its powers to single member of the authority to 

hear complaints instituted under Section 31 of the Act?” and after 

examining the scheme of the Act vide paras 119 and 220, while answering 

the same, was pleased to hold that the power of delegation under Section 

781 of the Act by the authority to one of its member for deciding 

applications/complaints under Section 31 of the Act is not only well 

defined but expressly permissible and that cannot be said to be dehors the 

mandate of law.   

13.2 The issue no. (iv) is decided accordingly. 

14. On the basis of the aforesaid analysis, we do not find any illegality and 

infirmity in the impugned order dated 28.02.2020 passed by the U.P. Real 

Estate Regulatory Authority, Regional Office, Gautambudh Nagar in 

Complaint No. NCR144/09/1295/2019 (Satya Prakash Vs. Colorful Estates 

Pvt. Ltd.). The appeal is misconceived as none of the ground taken in the 

appeal is sustainable in the eyes of law.  

15. Accordingly, the appeal is dismissed.   
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16. Now the issue to be decided is as to what should be done of the pre-deposit 

made by the appellant/promoter in compliance of the provisions of Section 

43(5) of the Act in case of dismissed appeal. 

16.1 The aims and objects of the Act provide for regulation and promotion of 

the real estate sector in an efficient and transparent manner and to protect 

the interests of the consumers in real estate sector. Proviso to Section 43(5) 

of the Act specifically provides that where a promoter files an appeal with 

the Appellate Tribunal, it shall not be entertained without the promoter first 

having deposited with the Appellate Tribunal at least 30% of the penalty, 

or such higher percentage as determined by the Appellate Tribunal, or the 

total amount to be paid to the allottee including interest and compensation 

imposed on him before the said appeal is heard. The intent of the 

legislature is quite clear from the wording of proviso to Section 43(5) of 

the Act that the interest of the consumers i.e. allottees/buyers be protected. 

The intent of the legislature in laying down the provision of pre-deposit of 

the amount of penalty or any other amount payable to the allottee by the 

promoter before the appeal can be heard in the Appellate Tribunal, has 

been elucidated by the Hon’ble Apex Court in paragraph 127 of its 

judgment in the Civil Appeal Numbers 6745-6749 of 2021 M/s Newtech 

Promoters and Developers Pvt. Ltd. Vs. State of UP and others, the 

same reads as under:- 

“127. It may further be noticed that under the present real 
estate sector which is now being regulated under the provisions 
of the Act 2016, the complaint for refund of the amount of 
payment which the allottee/consumer has deposited with the 
promoter and at a later stage, when the promoter is unable to 
hand over possession in breach of the conditions of the 
agreement between the parties, are being instituted at the 
instance of the consumer/allottee demanding for refund of the 
amount deposited by them and after the scrutiny of facts being 
made based on the contemporaneous documentary evidence on 
record made available by the respective parties, the legislature 
in its wisdom has intended to ensure that the money which has 
been computed by the authority at least must be safeguarded if 
the promoter intends to prefer an appeal before the tribunal and 
in case, the appeal fails at a later stage, it becomes difficult for 
the consumer/allottee to get the amount recovered which has 
been determined by the authority and to avoid the 
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consumer/allottee to go from pillar to post for recovery of the 
amount that has been determined by the authority in fact, 
belongs to the allottee at a later stage could be saved from all 
the miseries which come forward against him.” 

The Hon’ble Apex Court has clearly held that the legislature in its wisdom 

intended to ensure that the money which has been computed by the 

Authority at least must be safeguarded if the promoter intends to prefer an 

appeal before the Tribunal and in case, the appeal fails at a later stage, it 

should not be difficult for the consumer/allottee to get the amount 

recovered which has been determined by the Authority. It is in order to 

avoid the consumer/allottee to go from pillar to post for recovery of the 

amount that has been determined by the Authority, that the legislature has 

in its wisdom laid the condition of pre-deposit by the promoter under 

Section 43(5) of the Act. 

16.2 Section 40(1) of the Act of 2016 provides for a mechanism for recovery of 

interest or penalty or compensation and enforcement of orders etc. of the 

A.O. or the Regulatory Authority, or the Appellate Tribunal and the same 

shall be recoverable in such manner as may be prescribed as an arrears of 

land revenue. The Hon’ble Apex Court vide paragraph 140 in M/s 

Newtech Promoters and Developers Pvt. Ltd. Vs. State of UP (supra) 

was pleased to observe that:- 

“140. It is settled principle of law that if the plain interpretation 
does not fulfill the mandate and object of the Act, this Court has 
to interpret the law in consonance with the spirit and purpose of 
the statute. There is indeed a visible inconsistency in the powers 
of the authority regarding refund of the amount received by the 
promoter and the provision of law in Section 18 and the text of 
the provision by which such refund can be referred under 
Section 40(1). While harmonizing the construction of the 
scheme of the Act with the right of recovery as mandated in 
Section 40(1) of the Act keeping in mind the intention of the 
legislature to provide for a speedy recovery of the amount 
invested by the allottee along with the interest incurred thereon 
is self explanatory. However, if Section 40(1) is strictly 
construed and it is understood to mean that only penalty and 
interest on the principal amount are recoverable as arrears of 
land revenue, it would defeat the basic purpose of the Act.” 
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As can be seen from the above observations, Hon'ble Supreme Court has 

held that even the principal amount invested by the allottee can be 

recovered as arrears of land revenue under Section 40(1) of the Act. It is 

further clarified by Hon'ble Supreme Court that the intention of the 

legislature is to provide a mechanism for early recovery of the amount 

invested by the allottee along with the interest incurred thereon.  

16.3 Rule 23 of the U.P. Real Estate (Regulation and Development) Rules, 2016 

provides that subject to the provisions of Section 40(1), the recovery of the 

amounts due as arrears of land revenue shall be carried out in the manner 

provided in the local laws. As Rule 23 has been framed under the 

provisions of Section 40(1) of the Act, the observations of Hon'ble 

Supreme Court on Section 40(1) shall equally apply to Rule 23 of the 

Rules 2016. 

16.4 Although Section 40(1) of the Act of 2016 gives powers to the Appellate 

Tribunal to enforce its decisions, but the Tribunal does not have adequate 

infrastructure and the required sufficient human resource to determine and 

certify the amount due from the appellant/promoter to be paid to the 

respondent/allottee. 

It is our considered view that as per provisions of the Act and as per the 

observations made by the Hon’ble Apex Court, it is the duty of the 

Tribunal to arrange to transfer the pre-deposited money to the concerned 

allottee/consumer in case the promoter’s appeal is dismissed. However, 

since the promoter might not have paid the full payable amount or there 

being a prospect of some amount having already been recovered from the 

promoter under execution proceedings at the level of the Authority or AO, 

it is just and lawful that the Tribunal transfers the amount to the Authority 

for transferring the same to the allottee/consumer after due diligence at its 

end and to recover any additional amount which could be due to be paid by 

the promoter; or return to the promoter any amount that could be in excess 

of the entitlement of the allottee/consumer. 

The calculation of the exact amount due to be paid to the 

respondent/allottee normally is to be determined up to the date of actual 

payment. As the facts and figures are available with the Regulatory 

Authority, which is executing its or A.O.’s original order, therefore, due 
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diligence is required while calculating the amount payable, interest 

thereon, as well as verification of the payments made by the allottee from 

time to time, etc. 

16.5 In the instant case, this Tribunal while upholding the order dated 

28.02.2020 passed by the U.P. Real Estate Regulatory Authority, Regional 

Office, Gautam Budh Nagar, dismissed the appeal of the promoter, 

accordingly, we direct the Registry to transfer the entire amount deposited 

by the promoter under the provisions of Section 43(5) of the Act to the 

concerned account of U.P. Real Estate Regulatory Authority, Regional 

Office, Gautambudh Nagar. Further, we direct the Regulatory Authority to 

dispose of this amount during the execution proceedings in accordance 

with his order dated 28.02.2020 passed in Complaint No. 

NCR144/09/1295/2019 (Satya Prakash Vs. M/s Colorful Estates Pvt. Ltd.). 

 

Dated:     
Shakir/Tanveer/-   (K. K. Jain)                     (D. K. Arora) 


