THE U.P. REAL ESTATE APPELLATE TRIBUNAL, LUCKNOW
DIVISION BENCH COURT NO. 1

APPEAL-304/2021

VINNY JAIN e Appellant
Versus

U.P. REAL ESTATE REGULATORY AUTHORITY = ..eeeeeee Respondent

Counsel for Appellant Counsel for Respondent

V K S BISEN SAGHAR MEHDI

Hon’ble Mr. Justice Suneet Kumar, Chairman

Hon’ble Mr. Devindar Singh Chaudhry, Technical Member

l.

Heard Sri Aditya Tiwari, learned counsel for the appellant along with the
appellant in person. Sri Saghar Mehdi, Advocate has put in appearance on behalf

of the second respondent.

The respondent has not filed objections to the memo of appeal. The matter has
come up for final hearing, an application was filed by the respondent seeking
dismissal of the appeal contending that the same is not maintainable. On query
the learned counsel for the respondent No. 2 submits that respondent does not

desire to file objections/written statement.
On consent of the respective parties, the appeal is being heard on merit.

The appellant allottee, by the instant appeal, is raising challenge to the order
dated 28.10.2020, passed by the U.P. Real Estate Regulatory Authority, Gautam
Budha Nagar, in complaint No. NCR144/12/1189/2019 (Vinny Jain W/o Naval
Jain Vs. Wealth Clinic Private Limited), filed for refund of the deposit and
interest thereon, which came be to be rejected in terms of the agreement, entered

between the parties.

The short question that arises for consideration is whether appellant is entitled

to refund of her deposit at Rs 4,00,000/- along with interest thereon.
The facts inter-se parties are not in dispute.

The appellant had applied and booked a commercial unit bearing No.OS-1420
in Supertech E-Square, for sale consideration at Rs 53 Lakhs. It appears that the

same company/promoter subsequently launched a residential project in the name



and style, ‘Golf Village’, situated at TS-05, Sector 22-D, Yamuna Express Way,
District Gautam Budha Nagar. The appellant approached the promoter
(Supertech) and requested that her deposit at 18,07,613/- made for the
commercial unit be transferred and adjusted against the sale consideration of

the residential unit in the new project.

7.1  The subsidiary company of M/s Supertech Township Project Limited,
namely, Hotspot Developer Private Limited, informed the appellant that
a residential unit bearing No. W-2-102 was allotted to the second
respondent, a property dealer and duly registered real estate agent of the
promoter developer. The residential unit is available for re-sale/allotment

with the agent i.e. second respondent.

7.2 The appellant approached the second respondent for purchase/allotment
of the residential unit. An agreement for sale came to be entered between
the parties on 27.03.2018. As per agreement for sale, the second
respondent is the first party and the appellant buyer the second party.

We have carefully perused the agreement for sale with the assistance of the
learned counsels for the respective parties. The agreement records that sale
consideration of the property/unit has been settled at Rs 21,97,500/- plus Taxes.
The buyer (appellant) shall pay Rs 21,97,500/- plus taxes to the seller i.e. second
respondent. Paragraph 3 of agreement categorically records that the seller
(second respondent) has received aforenoted amount at Rs 22,07,613/- from the
buyer (appellant) in advance. The receipt of seller hereby acknowledges the

payment which has been made. Paragraph 3 of agreement to sale is extracted:

“3.  That the seller aforesaid has received a sum of Rs. 22,07,613/- (Rupees
Twenty Two Lakh Seven Thousand Six Hundred Thirteen only) from the
Buyer in advance. The receipt of seller hereby acknowledges the payment

has been made in the following manner:-

Mode of Payment Cheque/Reference Amount
No
a. Cheque/ICICI/27.06.17 002849 4,00,000/-

b. Fund transfer from Supertech E Square (OS-1420) 18,07,613/-"



10.

11.

12.

In other words, a categorical statement was made by the second respondent that
the sale consideration of the allotted unit stands duly satisfied, no further

payment was to be paid by the appellant.

Paragraph 14 of the agreement has been relied upon by the learned counsel for
the second respondent which records consequences on default of payment.

Paragraph 14 is extracted;

“14. That if the seller fails to get the legal documents registered in favour of
the Buyer within the stipulated period, in such case the seller will pay
back double the amount of the advance money. That if the buyer fails to
get the documents transferred in his/her nominees favour within the
stipulated period after payment of the remaining balance amount
aforesaid in that case the seller will forfeit the money paid and his

agreement will stand cancelled.”

The appellant on specific query informs that the second respondent did not
honour the agreement by not supplying the relevant documents pertaining to the
allotment (unit), made in her favour, consequently the amount at Rs 18,07,613/-
was not transferred by the promoter to their agent. Further, it is submitted that
the second respondent was not interested in satisfying the terms and conditions
of the agreement. Aggrieved, appellant approached the promoter and applied
for refund at Rs. 18,07,613/- which was duly honoured by the promoter. In the
circumstances, it is submitted that there is no dispute in respect of the said
amount. The only dispute inter-se parties is confined to refund of Rs 4 Lacs
which is being illegally retained by the second respondent. The appellant is
entitled to refund along with interest thereon as the second respondent defaulted
in honouring the agreement despite acknowledging receipt of the consideration

of the unit.

Learned counsel for the respondent in rebuttal submits that appellant did not
honour the terms and conditions of the agreement. The amount at
Rs. 18,07,613/- was not transferred from the promoter company to the second
respondent. Further, it is submitted that an FIR dated 16.05.2018 came to be
lodged by the appellant alleging loss of documents pertaining to the allotment
and payment receipts of unit No. OS-1420(commercial space) in Supertech

E-Square. It was alleged therein that, if any person misusing the documents
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would be doing it at its own risk and the complainant would not be responsible
for the misuse/misrepresentation of the documents. In the circumstances, it is
submitted that appellant was defaulter, hence, as per terms of paragraph 14 of
agreement for sale, second respondent is entitled to forfeit the amount deposited

by the appellant and receive an equal amount.

On specific query, the learned counsel for the appellant submits that at no point
of time any such communications pertaining to forfeiture of the amount or
termination of the agreement due to default of the appellant to honour its
commitment was ever issued by the respondent. Further, it is not being disputed
that the respondent is the real estate agent of the promoter of the project and the
unit came to be allotted to the second respondent by the promoter for
sale/allotment to a third party. The second respondent was representing the
promoter being their agent. The second respondent entered into an agreement,
wherein, it was categorically admitted that the entire amount towards sale
consideration of the residential unit was received by the second respondent. The
formalities, thereafter, were to be completed/complied by the second respondent
in respect of the unit. In the circumstances, it is not open for the second
respondent to recile/retract from their own categorical statement and say that he
has not received the amount from the promoter. The issue, if any, is between

the promoter and their agent, and would not bind the appellant.

This Tribunal would not enter into the circumstances or the allegations made by
the second respondent that the amount was not transferred by the promoter in
terms of the agreement. It appears that the second respondent, taking advantage
of price escalation of the unit, was no longer interested in sale/allotment of the
unit to the appellant, therefore, retracted from the agreement to sale. The breach
of agreement was committed by the second respondent, as the second respondent
declined to commit to the terms of the agreement. In the circumstances the
appellant had no option but to seek refund of the amount from the promoter and

the balance from their agent.

Learned counsel for the appellant informs that the residential project came to be
registered with UP RERA on 09.08.2017, bearing registration No. UPRERA
PRJ8334. In view thereof, agreement to sale, which has been brought on record

is an un-registered document in violation of Section 13 of the Act, thereby,



exposing the promoter/agent to penal consequences under Chapter VIII. The

question is accordingly answered.

16. It is clarified that no other point or ground was pressed/argued by either of the

parties.

17.  Having due regard to the facts and circumstances of the case and the reasons
assigned hereinabove, the appeal succeeds and is allowed by passing the

following orders:
(1)  Impugned order dated 28.10.2020 is set aside and quashed.

(i1) The second respondent, being the registered real estate agent of the
promoter shall refund Rs 4 Lakhs to the appellant along with interest
thereon @ MCRL+1% till the date of payment. The payment to be made
within 45 days from the date of uploading this order on web portal.

(i11)) Cost of litigation assessed at Rs 25,000/- to be paid by the second

respondent to the allottee within the same period.

Dated: 04.04.2025
M. Singh/- (Devindar Singh Chaudhry) (Suneet Kumar)



