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IN PERSON
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Hon’ble Mr. Rameshwar Singh, Administrative Member
Hon’ble Mr. Devindar Singh Chaudhry, Technical Member

IA No. 1311/2024 (Delay Condonation Application)

. Heard Sri Dharmender Rana-appellant in person, and Sri Anurag Singh, learned

counsel for the respondent/promoter.

. Counsel for the respondent/promoter has no objection in condoning the twenty days

delay in instituting the present appeal.

. Cause shown is good and sufficient.

. Accordingly, the application for condonation of delay in filing the appeal is allowed.

The delay is condoned.

. Registry is directed to convert the instant defective appeal into regular appeal.

. On consent of the parties, appeal is being heard on merit.



7. The present appeal has been instituted raising challenge to order dated 10.10.2023
passed by the learned Adjudicating Officer at Gautambudh Nagar, arising from
Complaint No. NCR145/05/1174/2019, whereby Executing Authority has rejected
the petition on the ground that principal judgment and order passed by the learned
Regulatory Authority has been duly complied.

8. The sole question that arises for consideration is, as to whether the Executing
Authority was justified in declining to execute the judgment and order dated

31.10.2019 (decree) on having not been satisfied by the respondent/promoter.

9. The facts inter-se parties are not in dispute, the appellant/allottee instituted a
complaint before the learned Regulatory Authority, inter-alia, claiming possession
of the unit and delay interest. The complaint came to be allowed vide order dated
31.10.2019, the typographical errors therein came to be rectified on 18.12.2019.
The respondent/promoter, aggrieved by the judgment and order dated 31.10.2019,
preferred an appeal bearing Appeal No. 525/2020. The appeal came to be allowed
by this Tribunal vide judgment and order dated 06.11.2020, whereby, the judgment
and order of the learned Regulatory Authority came to be modified to the extent
that appellant/allottee shall be entitled to a uniform rate of interest at MCLR+1%
till possession/OC/CC, whichever is later. Accordingly, the amount at Rs.
32,53,304/-, deposited by respondent/promoter in compliance of Section 43(5) of
the Act, was released in favour of appellant/allottee to be disbursed by RERA.

Appellant does not dispute that amount has been duly received.

10.The appellant, not being satisfied by the judgment and order of the learned
Regulatory Authority dated 31.10.2019, modified by this Tribunal, which was not

duly satisfied by the respondent, consequently, preferred an execution proceeding



under Section 40/63 of the Act, 2016. The learned Adjudicating Officer rejected
the petition noting therein that judgment and order has been duly satisfied. In this

backdrop, appellant has prayed for following reliefs in the appeal:

(1)  Set-aside order dated 10.10.2023 passed by the Ld. Execution
Court and consequently allow the present Appeal and order
the respondent to deliver the possession of Flat in question to
Appellant after completing the project, with interest for entire
period of delay.

(i1) The Recovery Certificate dated 02.12.2023 may be ordered to
be rectified thereby making calculation @10.2% (i.e. the
MCLR + 1% prevailing at the time when the liability to pay
delay interest arose) after taking into account the entire
amount paid by the Appellant to the Respondent under the
various heads i.e. Rs. 95,33,893/- for reckoning the delay
interest.

11.Appellant/allottee submits that offer of possession of the unit was made by the
respondent on 13.03.2017, after execution of the sale deed on 29.12.2016. He
further submits that offer of possession was defective and invalid for the reason
that OC/CC of the project was received by the respondent on 28.02.2019. It is
further submitted that OC/CC was not supported by the mandatory NOCs of
various authorities including Fire clearance. It is further submitted that electricity
has not been installed in the unit of the appellant till date. In this backdrop, it is
submitted by the appellant that appellant is entitled to delay interest till the
respondent obtains a valid/legal OC/CC from the competent authority. It is
submitted that this Tribunal had issued a direction to that effect that delay interest

has to be paid till possession/OC/CC, whichever is later. In other words, it is being



urged by the counsel for the appellant that direction meant that possession/OC/CC

has to be valid and lawful for the unit.

12.In this backdrop, we have carefully perused the judgment and order dated
06.11.2020 passed by this Tribunal. In paragraph-12 of the judgment and order

following questions were framed:

(1)  Whether any benefit of force majeure could have been given
to the appellant while determining the delay in handing over
the possession or not.

(1))  Whether the interest for a delayed possession awarded at the
rate of 13.5% p.a. for the period from 24.07.2015 to
30.04.2016 and at the rate of MCLR+1% p.a. from 01.05.2016
uptill the date of obtaining OC/CC or the date of offer of

possession, whichever is later-is fair, just and equitable or not.

13.This Tribunal while answering Issue No.2, which is being sought to be re-agitated
by the appellant, the Tribunal returned a finding that differential rate of interest for
the delayed period is not valid, accordingly, modified the order of the Regulatory
Authority to the extent that rate of interest admissible to the appellant for the
delayed period would at the rate MCLR+1%. The operative portion of the order
read thus:

“Accordingly, the appeal i1s disposed of with partial modification in
the Regulatory Authority’s order dated 18.12.2019, read with order
dated 31.10.2019, and thus the appellant will pay interest to the
respondent (allottee) at the rate of MCLR+1% from the date of
default i.e. 24.07.2015 till the issuance of OC/CC or till the handing
over of the possession, whichever is later. Remaining portions of the
orders are upheld.”



In this backdrop, appellant submits that mandate of this Tribunal was that appellant
will be entitled to interest till valid possession/OC/CC in accordance of law is

obtained and issued by the respondent/promoter.

14.We are constrained to record that there is no such direction, neither an issue to that
effect was framed and answered by this Tribunal. Our attention has been drawn to
Paragraph-19 of the order which categorically records that the Tribunal declined
into passing any order on this issue, since the same was not under challenge.
Paragraph-19 is extracted :

“Before parting, we would like to observe that the examination of
documents reveals that the appellant had flouted the provision of the
U.P. Apartment (Promotion of Construction, Ownership and
Maintenance) Act, 2010 (amended 2016) by executing and
registering the Sale Deed as well as by handing over of the physical
possession of the apartment in question, without obtaining the
statutory completion certificate and occupancy certificate. It is also
evident that the appellant has still not obtained other government
clearances, like fire safety clearance, the breach of which tantamount
to endangering safety of the residents and public at large. However,
we restrain ourselves from passing any order on this issue, since the
same is not under challenge before us. We hope and trust that the
Regulatory Authority and the authorities concerned will take suitable
steps in this regard”.

15.0n specific query, appellant, as well as, counsel for the respondent submits that
respective parties have filed appeal before the Hon’ble High Court, which is
pending consideration. In view thereof, having regard to the judgment and order
dated 06.11.2020, passed by this Tribunal, appellant shall be entitled to delay
interest at the rate MCLR+1% till the date of issuance of OC/CC i.e. 28.02.2019.

The legality and validity of the OC/CC cannot be gone into in consequential

proceedings i.e. execution proceedings. In so far as the second relief with regard to



the rate of interest and the amount of deposit being question of fact can be gone
into by the Executing Authority. It is clarified that, at this stage, we decline to

comment on the issue.

16.Having due regard to the facts and circumstances of the case, the appeal is

disposed by passing following orders :

(1)  impugned order dated 10.10.2023 is set-aside and quashed;

(1)  consequential recovery certificate dated 02.12.2023 is set-aside and quashed;

(ii1) the execution petition/proceedings is restored to its original file and number;

(iv) learned Adjudicating Officer/Executing Authority shall determine the
deposited amount, and the interest admissible thereon, at the rate
MCLR+1%, and in the event any amount becomes due and admissible to the
appellant, that shall be executed in accordance with law.

(v)  the execution proceedings shall be disposed of expeditiously if possible.

(Devindar Singh Chaudhry) (Rameshwar Singh) (Suneet Kumar)

Dated: 13.02.2025
PRADEEPKUMAR



