THE U.P. REAL ESTATE APPELLATE TRIBUNAL, LUCKNOW

Division Bench Court No. 1

APPEAL-31/2020

MOHIT KUMAR MISHRA s Appellant
Versus

M/S GREATER NOIDA INDUSTRIAL DEVELOPMENT AUTHORITY .....ccccc... Respondent

Counsel for Appellant Counsel for Respondent

VIBHANSHU SRIVASTAVA RAJESH CHADHA

Hon’ble Mr. Justice (Dr.) D.K. Arora, Chairman
Hon’ble Mr. K.K. Jain, Technical Member

Shri Sajag Srivastava, Advocate holding brief of Shri Nirmit Srivastava, the
learned counsel for the appellant, is present. Shri Rajesh Chadha, Advocate is

present on behalf of the respondent.

The learned counsel for the appellant submitted that the appellant approached the
RERA vide complaint dated 23.07.2019 with prayer to refund deposited amount
along with interest, but the RERA against the pleadings and prayer directed for
possession of the unit by 31* December 2019 along with amenities as mentioned in
the allotment letter/brochure. The RERA also directed the respondent to pay
interest (@ MCLR+1% from 30.01.2017 till offer of possession. The respondent
was also directed to provide item wise enhanced cost to enable the

complainant/appellant to make payment of the same.

The learned counsel for the appellant further submitted that the respondent allotted
Flat No. 911/A Tower-A of Sector OMICRON-1 vide allotment letter dated
29.01.2014. As per Clause (N) of the Brochure, the possession was required to be
given within three years from the date of issue of allotment letter. The respondent
issued offer of possession to the complainant/appellant on 04.07.2019 and since the

cost of the unit was enhanced by 5.18 lakh without adjusting the delay penalty.



Thus, the complaint was filed for refund of the amount along with delay penalty.
Therefore, the impugned order deserves to be set aside with a direction to the
respondent to pay the amount deposited by the appellant along with interest till

payment of the same.

Shri Rajesh Chadha, the learned counsel for the respondent while vehemently
opposing the appeal submitted that the complaint was filed by the appellant on the
ground of increase in the cost of unit by 5.18 lakh and from the perusal of the
complaint it is clear that there is no grievance and prayer for refund of the amount
on account of delay in offering the possession as per the terms and conditions of
the allotment letter/brochure. Rather this is a case of cancellation of the allotment,
may be on the ground of enhanced cost of the unit as per Clause (K) of the
Brochure. The learned counsel for the respondent further drawn our attention
towards page 32 of the memo of appeal, wherein cost of the unit has been
specifically mentioned as tentative cost of built up House. In Clause A2, it has
been mentioned that besides the above estimated/calculated amount it is mandatory
to every allottee to get space, stilt/open/covered space reserved for car parking. For
covered parking Rs. 1.50 lakhs and for open Rs. 1.00 lakh additional amount is to
be paid. Parking spaces will be allotted amongst the allottees through draw of lots.
Therefore, the appellant was fully aware that the cost of the unit mentioned in the
allotment letter was tentative and final costing was to be done at the time of offer
of possession. It has also been emphasized by the learned counsel for the
respondent that the respondent is an organization which works on ‘no profit and no
loss basis’ and its functioning is quite different from other promoters/builders. The
learned counsel for the respondent submitted that the present appeal being

misconceived deserves to be dismissed.

Heard learned counsels for the parties.



Judgment reserved.

(K.K. Jain) (D.K. Arora)

Dated: 03.08.2022
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