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Bench No. 1 
Sr. No. 21 

THE U.P. REAL ESTATE APPELLATE TRIBUNAL  
AT  

LUCKNOW 
 

Appeal No. 502/2021 
 
 

Lucknow Development Authority, Lucknow  
Vs.  

Neelima Mishra 
 

******************* 
 
 

Hon’ble Mr. Justice, Suneet Kumar, Chairman.  
Hon’ble Mr. Devindar Singh Chaudhry, Technical Member. 

1. Heard learned counsels for the parties.   

2. On the consent of parties the appeal is being heard on merit. 

3.  This appeal has been filed under Section 44(2) of the Real Estate 

(Regulation and Development) Act, 2016 (hereinafter referred to as ‘the Act 

2016’) by Lucknow Development Authority, (hereinafter referred to as ‘the 

appellant’) assailing the order dated 26.11.2019 (hereinafter referred as to 

‘Impugned Order’) passed by the U. P. Real Estate Regulatory Authority, 

Lucknow (hereinafter referred to as ‘the Regulatory Authority’) in 

Complaint No. LKO162/08/1179/2019 (Smt. Neelima Mishra Vs. Lucknow 

Development Authority) to the extent “grant of interest at the rate of 

MCLR+1 percent per annum from the period from 01.11.2016 to 

29.05.2019”.    

4. The facts giving rise to the appeal briefly stated that the appellant promoter 

is a Development Authority constituted under the provisions of U.P. Urban 

planning and Development Act, 1973, and is an instrumentality of State 

which works on no profit no loss basis. As such the appellant does not stand 

on same pedestrian of other Real Estate Developers who are involved in the 

real estate business for earning profit.   
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5. The appellant herein floated a housing scheme, namely “Srishti 

Apartments’ at Sector-J, Extension, Jankipuram, Kursi Road, Lucknow, in 

the year 2010-11. Pursuant to an application, the respondent allottee was 

allotted one bedroom (C) bearing Flat No. 1002-D Block in the project of the 

promoter on 12.01.2010 vide allotment letter dated 28.05.2010.  It has been 

further submitted that after enforcement of RERA Act, the project came to 

be registered under RERA and Completion Certificate (CC) of the project 

was obtained from the Competent Authority on 29.05.2019 and possession 

of the flat has also been handed over to the respondent allottee 27.05.2021. 

6. As per clause 2.4 of the Brochure, the possession of the flat was proposed to 

be handed over within 24 months.  However, as per clause 11.1 of the 

brochure, it was open for the allottee to claim refund of amount deposited 

along with interest at the rate of 4% per annum if the appellant promoter was 

unable to deliver the possession of the flat within 21 months i.e. 3 months 

prior to the promised date of possession. 

7. The appellant has further submitted that condition no. 14.2 of the Procedure 

2016, of Lucknow Development Authority, provides that in the event of 

delay in delivering possession of the property beyond the prescribed time, 

the allottees are entitled to claim refund of deposited amount along with 9% 

simple interest per annum.  The aforesaid condition also provides that in the 

event of delay in delivering the possession, if the allottees prefers for 

possession of the property rather than refund of the amount deposited, the 

allottee’s right to claim interest/compensation shall be forfeited. Thus, 

considering the terms and conditions in vogue at the relevant point of time, 

the allottee was entitled either to claim refund at 9% simple interest per 

annum amount deposited or claim possession of the flat without claiming 

interest/compensation for the delay caused in delivering the possession of 

the flat. Prior to enforcement of Procedure 2016, the allottees were entitled 

to 6% simple interest on the deposited amount in the event of withdrawal 

from the project.  Thus, as per Procedure, mentioned herein above, allottees 

who opt to withdraw from the delay project are entitled for 6% simple 

interest on the deposited amount prior to enforcement of Procedure-2016 and 

9% simple interest on the deposited amount after enforcement of Procedure 

2016.  In the event, the allottees prefer possession of the flat despite delay in 

handing over of possession by the appellant promoter over refund of amount 
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deposited with the appellant are not at all entitled for any 

compensation/interest. 

8. In the above facts and circumstances the appellant prays for quashing and 

setting aside the impugned order dated 26.11.2019 to the extent, ‘grant of 

interest at the rate of MCLR+1% per annum from the period 01.11.2016 to 

29.05.2019’.  

9. The respondent in her objections alleged that the appeal is misconceived, 

misleading and baseless. It is submitted that after enactment of RERA Act 

2016 and UP-RERA Rules, both become universally applicable to all 

ongoing projects, including, the instant project in question i.e. ‘Srishti 

Apartment’.  It is imperative to note that in Section 2 (za), it is clearly 

provided that the rate of interest payable to the allottee by the promoter has 

to be equal to the rate of interest chargeable by the promoter from the 

allottee in case of delay in the project.  As such, the Brochure of the project 

provided under clause 2.1 that 15% interest is payable by the allottee to the 

promoter in case of delay in payment of installments, hence, the appellant 

promoter is also liable to pay the interest at the rate of 15% to the allottees 

on the deposited amount for delay caused in delivery of possession of the 

apartment.  However, the Impugned Order only granted a meagre  interest  at 

MCLR+1% payable by the promoter to the respondent allottees which is far 

below the 15% interest rate.  Moreover, the Lucknow Development 

Authority Procedure-2016 was never placed and argued before RERA, it is 

therefore, not open for appellant promoter to raise fresh and absolutely 

irrelevant issues at this appellate stage to mislead this Tribunal. It is further 

submitted that the project in question does fall within the category of 

ongoing project, the appellant promoter is bound to comply with all the 

provisions of RERA Act 2016 and UP RERA Rules. 

10. The respondent allottee has further submitted that it was specifically 

mentioned in the brochure that the cost of apartment will not escalate more 

than 5%.  However, contrary to this, 4% additional cost has also been 

charged after increasing and adding 5% cost to overall price, promised at the 

time of advertisement.  It has also been submitted that a rebate of 2% of 75% 

estimated cost was promised to be allowed to the allottees on making timely 

payment but the same has not been allowed despite clear cut directions of 



4 
 

the Regulatory Authority in this regard, and full payment was taken before 

handing over of possession of the unit and after passing of the impugned 

order. 

11. The respondent allottee further reiterated that proviso to Section 18 of 

RERA Act, 2016 clearly provides that in case the allottee does not intend to 

withdraw from the project and continues with the same, he shall be paid by 

the promoter, interest for every month of delay till the handing over of the 

possession at such rate as may be prescribed.  As evident from the 

documents brought on record, possession of the unit was promised in 2012, 

whereas, the actual delivery of possession was in May, 2021, and interest at 

the rate of 15% for the said period of delay ought to have been levied on the 

appellant promoter.  However, considering the facts and circumstances of 

the case, the Regulatory Authority vide impugned order has levied a 

conservative MCLR+1% interest for the period between 2016 and 2019 

only.  The said impugned order, therefore, deserves to be set aside in the 

interest of justice.  

12.  In rebuttal, learned counsel for the appellant reiterated the averments, made 

therein the appeal. 

13. Heard arguments of Sri Abhishek Khare, learned counsel for the appellant 

and Sri Atul Tripathi, learned counsel for the respondent on appeal. 

14.  In the backdrop of facts and circumstances, the sole question that arises 

before us is as to whether the respondent allottee is entitled to delay interest 

for the delayed period @MCLR+1% as awarded by the Regulatory 

Authority or not entitled for any interest if allottee does not withdraw from 

project, as pleaded by the appellant promoter. 

15. Appellant promoter has submitted that allottee is entitled for interest on 

principal amount, if he withdraws from the project. If allottee does not exit 

the project, but asks for possession, he is not entitled for any interest even if 

the project is delayed.  Learned counsel for the appellant has argued that 

Section 18 of Act 2016 prescribes refund of amount with interest at the 

prescribed rates of MCRL+1% as mentioned in Rule 9.2 (ii) of The Uttar 

Pradesh Real Estate (Regulation and Development) (Agreement to 

Sale/Leases) Rules, 2018 (Rules 2018) where no rate of interest has been 
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prescribed for delay in delivery of possession, if an allottee does not 

withdraw from the project. 

16.  Learned counsel for respondent has argued that the Regulatory Authority 

has rightly ordered interest for delay in delivery of possession at the rate of 

MCLR+1% because this rate of interest is also prescribed for refund of 

amount in case of delay in project. 

17. Section 18 (1) reads as: 

“If the promoter fails to complete or is unable to give 
possession of an apartment, plot or building,— 

(a)             in accordance with the terms of the agreement for 
sale or, as the case may be, duly completed by the date 
specified therein; or 

(b)             due to discontinuance of his business as a 
developer on account of suspension or revocation of the 
registration under this Act or for any other reason, he shall 
be liable on demand to the allottees, in case the allottee 
wishes to withdraw from the project, without prejudice to any 
other remedy available, to return the amount received by him 
in respect of that apartment, plot, building, as the case may 
be, with interest at such rate as may be prescribed in this 
behalf including compensation in the manner as provided 
under this Act: 

Provided that where an allottee does not intend to 
withdraw from the project, he shall be paid, by the promoter, 
interest for every month of delay, till the handing over of the 
possession, at such rate as may be prescribed.” 

18. Rule 9.2 (ii) of the Rules 2018 provides: 

“The Allottee shall have the option of terminating the 
Agreement in which case the Promoter shall be liable to refund 
the entire money paid by the Allottee under any head 
whatsoever towards the purchase of the apartment, along with 
interest at the rate equal to MCLR (Marginal Cost of Lending 
Rate) on home loan of State Bank of India +1% unless provided 
otherwise under the Rules within forty-five days of receiving the 
termination notice: 
Provided that where an Allottee does not intend to withdraw 
from the Project or terminate the Agreement, he shall be paid, 
by the Promoter, interest at the rate prescribed in the Rules, 
for every month of delay till the handing over of the 
possession of the [Apartment/Plot], which shall be paid by the 
Promoter to the Allottee within forty-five days of it becoming 
due.” 
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19.  Proviso of the above extracted Rule 9.2 (ii) also makes provision that if an 

allottee does not intend to withdraw from the project, he shall be paid by the 

promoter interest at the rate prescribed in the rules, for every month of delay 

till the handing over the possession. In the first para of rule 9.2 (ii), the rate 

of interest is equal MCLR on home loan of State Bank of India+1%.  If the 

same rate of interest is also allowed in matters covered under the proviso of 

this rule, that is very fair.  Therefore, granting interest at the rate of 

MCLR+1% is not against any provision of RERA Act 2016, Rules 2016 and 

Rules 2018. 

20.  Learned counsel for the appellant refers the paragraph 14.2 of the 

‘Procedure for the Registration and Allotment of the Residential Properties-

2016’ which prescribes that in case of delay in the delivery of possession, no 

interest/compensation will be payable.  This provision is clearly in violation 

of statutory provision/right of an allottee mandated in Section 18 (1) of 

RERA Act 2016.  Therefore, the one sided clause cannot override the 

provision of the statute. After all these procedural provisions are of directory 

nature and meant for the internal procedure of the promoter/development 

authority. Allottee’s matter has to be analysed on the basis of the clauses of 

‘agreement/brochure’ published by the promoter/development authority 

regarding the project, which is being in consonance of the statutory 

provisions. 

21. Paragraph 11.1 of the brochure of the project mentions that if there is any 

delay in possession by promoter, allottee has a right to get refund of 

deposited amount with 4% interest.  

22. The provision of the brochure is regarding the refund of amount.  There is no 

provision /clause in the brochure of ‘Shrishti Apartments’, issued by the 

appellant promoter regarding rate of interest in case of delay in possession, if 

allottee does not  want to withdraw from the project.  

23.  Para 3 of Government Order No. 1151/ Shakti Pratinidhayan/2018-19 dated 

19 June 2018 deals with such situation where no rate of interest has been 

prescribed for delay in possession in the agreement and allottee does not 

want to withdraw from the project.  Directions issued by the Housing 

Department of the U.P. Government in Para 3 of the Government order No. 

1151/Shakti Pratinidhayan/2018-19 dated 19 June 2018 provides that in case 
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of delay in delivery of possession, interest at the rate of MCLR+1% 

should  be ordered for delayed period.  The Government Order makes it 

clear that the interest for delay in possession shall be allowed at the rate 

MCLR+1%. Plea of the learned counsel for appellant promoter that allottee 

is not entitled for interest for delay in possession is not sustainable in view of 

Section 18 of RERA Act and proviso to rule 9.2 (ii) of Rules 2018, which 

makes provision for interest for every month delay from the date of 

promised date of handing over of possession. The respondent allottee is 

entitled to interest for delay in possession at the rate MCLR+1%. 

24. The question is accordingly answered. 

25. It is the admitted fact that the project of the appellant promoter was delayed 

and possession delivered after promised date of possession. Allottee has not 

filed any appeal against the impugned order. 

26.  Learned Regulatory Authority has granted interest at the rate of MCLR+1% 

per annum for the period of delay from 01.11.2016 to 29.05.2019 which is in 

accordance with law. 

27. There is no illegality or perversity in the impugned order, therefore, the 

appeal is liable to be dismissed. 

28. The appeal No. 502/2021 is accordingly dismissed. 

29. No order as to costs. 

30. The amount deposited by the appellant-promoter in compliance of mandate 

of Section 43(5) of the Act, 2016 be transferred/remitted to the concerned 

account of learned Regulatory Authority. Further, we direct the Regulatory 

Authority to dispose of the amount during the execution proceedings in 

accordance with law. 

 

 
 
Dated: 11.07.2025          (Devindar Singh Chaudhry)              (Suneet Kumar)  
Tanveer/- 
 


