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l.

Case taken up in the revised call.

Learned counsel for the appellant has put in appearance. No one has put

in appearance on behalf of the respondent.

On 09.04.2025, order came to be passed to proceed ex-parte against the

respondent.

The appellant allottee, by the instant appeal, is raising challenge to the
order dated 16.11.2021, passed in execution proceedings by the Real
Estate Regulatory Authority at Gautam Budh Nagar, (for short,
‘Regulatory Authority’), in Complaint No. NCR/144/02/50362/2020,
wherein, the authority has passed an order directing refund of the
amount deposited by the appellant as against of granting execution for

possession of the unit.

The sole question that arises for consideration is as to whether, the
Regulatory Authority was justified in directing refund of the amount
deposited in execution proceedings, as against granting possession of

the unit.



10.

The facts, inter se parties are not in dispute. The appellant had applied
and booked a unit in the residential project, ‘Blossom Zest,” launched
by the respondent-promoter on 20.06.2015. The unit bearing no. 1218
in tower “SAT-3,” on 12" Floor, admeasuring 470 Sq. ft. came to be
allotted. The possession of the unit, as per the terms of agreement, was
to be handed over within 18 months from the date of allotment i.e. on

or before 20.06.2015.

It appears that the project got delayed, aggrieved, appellant was
constrained to institute a compliant under Section 31 of Real Estate
(Regulation and Development) Act 2016, (for short, ‘Act 2016’),
wherein, the relief claimed was for possession and delay interest on

deposit.

In the interim relief also, possession and interest was claimed. In other
words, appellant allottee at no point of time had sought refund of his
deposit, rather, was pressing for possession of the unit. The complaint
came to be allowed by the judgment and order dated 17.07.2020,
wherein, a direction came to be issued to the respondent promoter to
hand over possession of the unit on or before 31.03.2021 after obtaining
OC/CC. A further direction came to be issued that the appellant shall
be entitled to delay interest on deposit with effect from 20.06.2021.

In direction 4, however, Regulatory Authority directed that in the event,
possession of the unit is not handed over until 31.03.2021, then the
deposited amount, along with, interest thereon, at prescribed rate shall

be refunded to the appellant within 30 days thereafter.

The respondent, admittedly, failed to comply the decree, aggrieved,
appellant pressed for execution. It appears that despite opportunity, the
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respondent judgment debtor did not appear and participate in the

proceedings.

The appellant decree holder pressed for possession of the unit, however,
by the impugned order dated 16.11.2021, Regulatory Authority has
directed refund of the deposit along with the interest thereon. Appellant
is aggrieved by the said direction as the appellant seeks possession of

the unit.

It is not in dispute that the appellant allottee from the first instance was
pressing for possession of the unit and at no point of time refund of
deposit was sought or prayed either the complaint or during execution
proceedings. In the circumstance, it was not open for the Regulatory
Authority to direct for the refund of the deposit in execution
proceedings. It is not reflected from the impugned order that at any
point of time appellant had pressed for refund of the deposited amount.
The case of the appellant before the Regulatory Authority, as well as,

before this Tribunal was for possession of the unit.

In our opinion, having regard to the nature of the decree, which is
hybrid, directing possession and in the same breath directing refund, in
the event, the promoter is unable to hand over possession, is illegal, as

it is beyond the pleadings and relief set up by the appellant complainant.

Further, hybrid order is in teeth of the mandatory provision of Section
18(1) of the Act. Section 18(1) confers a right upon the allottee to either
continue in a delayed project or, withdraw from the project. In the given
facts, appellant allottee instituted the complaint seeking possession and
interest on deposit. In other words, appellant exercised his right to

possession of the unit, and not withdrawal from the project. The
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(ii)

Regulatory Authority passed a conditional/hybrid order directing
possession on or before a particular date, failing which, refund of the
deposit to the allottee. In that event, in execution proceedings the option
is with the decree holder to either take possession or refund of deposit.
The Executing Authority should have in the first instance recorded the
option that the appellant decree holder desires to exercise. In the event,
the decree holder insists on possession even though, it is beyond the
stipulated time as directed by the Regulatory Authority, in that event,
the execution proceedings would have been initiated for satisfying the
decree to the extent of possession alone. The judgment debtor cannot
compel the allottee decree holder to take refund of his deposit, such an
order would be in violation of the statutory provisions, in particular,

Section 18(1) of the Act, therefore, a nullity.

Further, in the impugned order it is nowhere reflected that appellant had
pressed for refund. In the circumstance, the impugned order is

unjustified and unsustainable.

The question is accordingly answered.

Having due regard to the facts and circumstances of the case, the appeal

is allowed by passing following orders-

The impugned order dated 16.11.2021 passed in execution proceedings
arising from Complaint No. NCR/144/02/50362/2020, is set aside and
quashed.

The Regulatory Authority is directed to execute the judgment and
decree dated 17.07.2020, for possession of the unit/flat. It is expected

that the execution proceedings shall be brought to its logical conclusion,



expeditiously, preferably within 60 days from the date of certified copy

of this order.

(i11) Registry is directed to supply copy of this order to U.P. RERA for

compliance.

(iv) No order as to costs.

(Rameshwar Singh) (Suneet Kumar)

Dated: 13.11.2025
NIKITA



