THE U.P. REAL ESTATE APPELLATE TRIBUNAL, LUCKNOW

Division Bench Court No. 1

APPEAL-919/2021

SHRAVAN KUMAR e Appellant
Versus

DHANYA PROMOTERS PRIVATE LIMITED &#40;MAHAGUN
GROUP&#41;DHANYA PROMOTERS PRIVATE LIMITED

&#40;MAHAGUN GROUP&#41; e Respondent
Counsel for Appellant Counsel for Respondent
NIRMIT SRIVASTAVA ANURAG SRIVASTAVA

Hon’ble Mr. Justice (Dr.) D.K. Arora, Chairman
Hon’ble Mr. K.K. Jain, Technical Member

Heard Sri Shrajak Srivastava, learned counsel for the appellant. No one is present on
behalf of respondent.

Name of Sri Anurag Srivastava is shown in the cause list as counsel for the respondent.
Record reveals that Sri Anurag Srivastava appeared only on 05.07.2022 and thereafter he
never appeared. The objections on behalf of respondent was uploaded on 30.09.2022 on
the portal of the Tribunal, whereas the respondent was required to file physical copy after
uploading the objections on the portal of the Tribunal in the Registry immediately
thereafter.

As no request for passover or adjournment has been received from Sri Anurag
Srivastava, counsel for the respondent, therefore we proceed to examine the appeal.
Submissions of the learned counsel for the appellant is that appellant approached the
Regulatory Authority seeking relief against the respondent for imposing penalty on the
promoter/respondent for unfair trade practice as well as delay period interest @ 18% as
much as the promoters/respondent charges the delay in instalments. Appellant also
sought direction for possession of his unit. The Regulatory Authority by means of the
order dated 31.12.2018, appreciating the assurance of the respondent that the possession
will be provided by June, 2019 disposed of the appeal with a direction to the respondent
to provide possession by June, 2019 after completing the concerned project and pay
interest (@ MCLR+1% on the amount as per the agreement to sale. It was also made clear
in the order that violation of the order will be punishable under Section 63 of the Act,
2016.

As the respondent did not complied with the order of the Regulatory Authority dated
31.12.2018, the appellant was constraint to approach the Regulatory Authority for
execution of the order wherein the respondent orally informed that the appellant has
received all 04 requisite certificates and fit-out possession has been issued, the



possession of the unit will be provided to the complainant within a week. The execution
proceeding was disposed of with a direction to the respondent to provide possession
within a week alongwith the interest and the appellant was also directed to take
possession while disposing the execution proceedings vide order dated 15.07.2021. The
respondent thereafter issued an offer of possession on 20.07.2021 indicating therein that
they have applied for completion of the said project on 13.01.2021 and have obtained
approvals/NOC:s like fire, lift etc. and as per law after expiry of 08 days from the date of
applying for the completion certificate alongwith all the requisite formalities and
documents, in case OC is not issued/provided by the authority, it shall be deemed as
provided in law/by laws. Accordingly, claiming deemed OC/CC, asked the appellant for
completing formalities for possession.

The appellant feeling aggrieved by the order of the Regulatory Authority of disposing of
the execution proceedings on the assurance of the respondent approached this Tribunal
by filing instant execution application.

From perusal of the objections filed by the respondent indicates that structural safety
certificate was issued by Jamia Milliya Islamiya University on 24.10.2020. Electrical
Safety Certificate of Transformer was issued on 03.09.2021, General Electric Certificate
for Genset on 08.09.2021, Electrical Certificate on 13.04.2021, Fire Safety Certificate on
12.04.2021. After examination it is evident that all these certificates were issued after
moving the alleged application of the respondent for seeking completion certificate on
13.01.2021. The appellant has also brought on record the letter dated 12.08.2021 of the
Greater Noida Industrial Development Authority whereby shortcoming has been
indicated to the respondent and the objections were informed to the respondent. Thus, it
is evident that the claim of the respondent for deeming OC/CC having all the 04 requisite
certificates is not correct. The respondent mislead the Regulatory Authority during the
course of the execution proceedings by stating that it is in possession of the 04
certificates, whereas some of the certificates are even after said date.

In our considered view, while examining execution proceedings the Regulatory
Authority was required to examine the records/documents with respect to filing an
application for OC/CC before the competent authority prior to accepting the version of
deeming OC/CC, and secondly under the provisions of Act, 2016 and Rules framed
thereunder, there is no provision for offering fit out possession. The legal offer of
possession can only be given after receipt of OC/CC, subject to the provisions of the
regulation of the concerned authority if on the application No Objection has been
received in the prescribed format. But in the instant case the application for the
completion certificate as per the offer of possession letter dated 20.07.2021 (Annexure
No.6 to the appeal) claims having all the approvals/NOCs like fire, lift etc., but the same
is not correct the certificates of the Electrical Safety, Electric Certificate for Transformer
and Genset and Fire Safety Certificate were of the date after filing of the application by
the respondent.



As Regulatory Authority has not examined the correctness of the statement and disposed
of the execution proceedings on the statement of the respondent, in our considered view,
the order of Regulatory Authority dated 15.07.2021 is not sustainable in the eyes of law.

Accordingly, the impugned order is set-aside and the matter is remanded back to the
Regulatory Authority to revive the execution proceedings and decide the same in
accordance with law as well as in pursuance to the order dated 31.12.2018 expeditiously.

(K.K. Jain) (D.K. Arora)

Dated: 19.05.2023
PRADEEPKUMAR



