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l.

Heard learned counsel for the appellant, as well as, appellant (co-owner) in

person.

No one has put in appearance on behalf of respondent/promoter. On
31.07.2025, an order came to be passed to proceed ex-parte against the

respondent/promoter.

The appellant/allottee by the instant appeal is raising challenge to the order
dated 26.12.2023, passed by the Adjudicating Officer at Gautam Budh
Nagar, in complaint No. NCR144/01/105004/2023, whereby, the complaint

of the appellant came to be dismissed being not maintainable.

The sole question that arises for consideration is, as to whether the order
passed by the Adjudicating Officer is just and lawful, and/or, whether the
Adjudicating Officer had authority and jurisdiction on the subject matter.

The present case has a chequered history. The facts, briefly stated for the
purposes of the appeal is, that appellant/allottee alongwith co-allottee



(husband) applied for allotment of residential apartment in the respondent’s
residential project “Casa Woodstock”, Plot No. 3E, Gaur City-2, Sector 16C,
Greater Noida. The sale consideration of the unit was at Rs. 42,20247/-
inclusive of tax. The appellant booked the unit by depositing Rs. 3,00,000/-
. Consequently, unit No. T1-A-205, second floor, was allotted on
13.11.2012. An Allotment-cum-Agreement letter came to be executed
between the parties on 24.07.2014. In terms of Clause-7, unit was to be
handed over within 30 months from the date of sanction of the project plan.
The project plan came to be sanctioned on 21.06.2013. In other words, the

unit was to be handed over on or before 31.07.2016.

. It appears that after allotment of the unit, appellant approached the bank to
finance the unit, consequently, a tripartite agreement came to be executed
between the appellant/allottee, respondent/promoter and Axis Bank. The
Axis Bank sanctioned loan at Rs. 30,58,000/-. The appellant from his
savings deposited Rs. 6,40,000/-. In other words, the total amount deposited
was at Rs. 36,96,568/- approximately 88% of the total sale consideration.
Since the project was admittedly delayed, appellant declined to deposit/pay
subsequent EMI to the bank. It appears that on the pressure mounted by the
bank, the unit came to be cancelled. The respondent/promoter satisfied the

outstanding dues of the bank at Rs. 26,23,708/-.

. Appellant, aggrieved by the cancellation of the unit, despite having satisfied
88% of the sale consideration of the unit, instituted a complaint on
19.06.2019 under Section 31 before the U.P. RERA bearing complaint No.
NCR144/06/0789/2019 for refund of the entire amount alongwith interest in
terms in terms of Section 18(1) of RERA Act, 2016. U.P. RERA, however,
vide order dated 12.12.2019 disposed of the complaint with a direction to

the respondent/promoter to handover physical possession of the unit within



03 months alongwith interest to be adjusted from the final amount due and
admissible to the appellant. In other words, the cancelled unit was restored.
The Occupancy Certificate/Completion Certificate (OC/CC) came to be
received by the respondent/promoter on 16.01.2020.

8. It is relevant to point out that either of the parties did not challenge the
judgment and order dated 12.12.2019, therefore, it attained finality against
the parties. It appears thereafter, appellant instituted an execution
proceeding on 03.06.2020 for execution of the afore-noted order. The
respondent issued a demand notice on 30.07.2020 raising demand at Rs.
47,68,859/- in compliance of the order dated 12.12.2019. The Executing
Authority disposed of the execution application vide order dated
15.07.2021, without adjudicating upon the validity and correctness of the
demand notice dated 30.07.2020, arising from the execution of the decree in
terms of Section 47 of CPC i.e. by the court/authority executing the decree

and not in a separate suit/complaint.

9. Aggrieved, appellant preferred an appeal before this Tribunal bearing
Appeal No. 460/2021. The appeal came to be dismissed vide judgment and
order dated 29.09.2022, upholding the order dated 15.02.2021. However,
liberty was granted to the appellant to assail the demand notice by instituting
a fresh complaint. In other words, possession of the unit was made subject

matter of the legality and validity of the demand notice dated 30.07.2020.

10.In compliance, appellant instituted a fresh complaint on 31.01.2023. The
impugned order came to be passed in the said complaint which is subject

matter of the present appeal.



11.Learned counsel for the appellant submits that in view of the decision
rendered in M/s. NEWTECH PROMOTERS AND DEVELOPERS PVT.
LTD Vs STATE OF U.P. and Others [2021(11) ADJ280], [2022(1) R.C.R.
(Civil) 357], the Adjudicating Officer would lack authority and jurisdiction
on the subject matter i.e. validity of the demand notice, and, on the question
of delay interest admissible to the appellant in terms of proviso to Section
18(1) of the RERA Act, 2016. It is further submitted that Adjudicating
Officer committed an error which is apparent on the face of record and in
teeth of the order dated 29.09.2022, wherein, a direction categorically came
to be issued granting liberty to the appellant to raise challenge to the demand
notice. In view thereof, it was incumbent upon the Adjudicating Officer to
have entered into the merits of the demand notice. Further, the Adjudicating
Officer should have adjudicated upon the delay interest due and admissible

to the appellant on his deposit in terms of proviso to Section 18(1) of the

Act, 2016.

12.Having regard to the facts and circumstances of the instant case, we would
not like to enter into the disputed questions of fact and law in the first
instance. The impugned order is unsustainable admittedly being without
jurisdiction, as well as, being in-conflict with the judgment and order dated

29.09.2022, passed by this Tribunal.

13.In view thereof, the appeal is disposed of by passing the following orders :-

(1) Impugned order dated 26.12.2023 passed by the Adjudicating
Officer is set-aside and quashed;

(i) The Complaint bearing No. NCR144/01/105004/2023 is
restored to its original file and number and shall be heard and

decided by the Regulatory Authority, on the legality and



validity of the demand notice dated 13.07.2020, as well as, the
interest for the delayed period till handing over possession in
terms of Section 18(1) of the Act, 2016, pursuant to the
direction No.2 of the judgment and order dated 12.12.2019.

(i11)) The complaint shall be decided expeditiously preferably within
three months from the date of filing of certified copy of this

order provided there is no impediment;

(iv) Registry to forward copy of this order to U.P. RERA for

compliance;

(v) No order as to costs.
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