BENCH-1

THE UTTAR PRADESH REAL ESTATE APPELLATE TRIBUNAL,
AT
LUCKNOW.

1. APPEAL NO. 367/2020
Anil Kumar Grover ...l Appellant.

Versus
M/S Gardenia India Limited. ~ ............... Respondent.
With
2. APPEAL NO. 368/2020

ChanderBhan Appellant.

Versus
M/S Gardenia India Limited. ~ ............... Respondent.
With
3. APPEAL NO. 369/2020
RadhaGupta Appellant.

Versus
M/S Gardenia India Limited. ~ ............... Respondent.
With
4. APPEAL NO. 370/2020
Gayatri Kalra Appellant.

Versus
M/S Gardenia India Limited. ~ ............... Respondent.
With
5. APPEAL NO. 372/2020
Rudra Pratap Singh Appellant.

Versus

M/S Gardenia India Limited. ~ ............... Respondent.
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With
6. APPEAL NO. 373/2020
Vandana Abrol Appellant.

Versus
M/S Gardenia India Limited. ~ ............... Respondent.
With
7. APPEAL NO. 374/2020
Anil Ganjoo Appellant.

Versus
M/S Gardenia India Limited. ~ ............... Respondent.
With
8. APPEAL NO. 375/2020
Yogesh Rawat & another. ... Appellants.

Versus
M/S Gardenia India Limited. ~ ............... Respondent.
With
9. APPEAL NO. 376/2020

Shiv Kumar Garg & another. ..., Appellants.
Versus
M/S Gardenia India Limited. ~ ............... Respondent.
With
10.APPEAL NO. 377/2020
Saurabh Tandon Appellant.
Versus
M/S Gardenia India Limited. ~ ............... Respondent.
With
11.APPEAL NO. 378/2020
Narinder Kumar & another ... Appellants.
Versus

M/S Gardenia India Limited. ~ ............... Respondent.
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With
12.APPEAL NO. 379/2020
Dr. Vikas Verma & another. ... Appellants.
Versus
M/S Gardenia India Limited. ~ ............... Respondent.
With
13.APPEAL NO. 380/2020
Prashant Makkar Appellant.
Versus
M/S Gardenia India Limited. ~ ............... Respondent.
With
14.APPEAL NO. 381/2020
Somnath Appellant.
Versus
M/S Gardenia India Limited. ~ ............... Respondent.
With
15.APPEAL NO. 382/2020
Sheela Tripathi & another ..., Appellants.
Versus
M/S Gardenia India Limited. ~ ............... Respondent.
With
16.APPEAL NO. 383/2020
Gaurav Tandon . Appellant.
Versus
M/S Gardenia India Limited. ~ ............... Respondent.
With
17.APPEAL NO. 384/2020
Mridula Sood Ll Appellant.
Versus

M/S Gardenia India Limited. ~ ............... Respondent.
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With
18.APPEAL NO. 385/2020
Swati Agroyee & another ..l Appellants.
Versus
M/S Gardenia India Limited. ~ ............... Respondent.
With
19.APPEAL NO. 386/2020
Mukesh Goel & another. Appellants.
Versus
M/S Gardenia India Limited. ~ ............... Respondent.
With
20.APPEAL NO. 387/2020
Vanita Kohli & another ... Appellants.
Versus
M/S Gardenia India Limited. ~ ............... Respondent.
With
21.APPEAL NO. 388/2020
Ashok Jain. Appellant.
Versus
M/S Gardenia India Limited. ~ ............... Respondent.
With
22.APPEAL NO. 389/2020
Renu Sood & another Ll Appellants.
Versus
M/S Gardenia India Limited. ~ ............... Respondent.
With
23.APPEAL NO. 390/2020
Mithilesh Sinha. Appellant.
Versus

M/S Gardenia India Limited. ~ ............... Respondent.
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With
24.APPEAL NO. 391/2020
Santosh Dhawan.
Versus
M/S Gardenia India Limited. ...
With
25.APPEAL NO. 411/2020
Deepak Arora.
Versus
M/S Gardenia India Limited. ...
With
26.APPEAL NO. 412/2020
Mahendra Kumar.
Versus
M/S Gardenia India Limited. ~ ...............
With
27.APPEAL NO. 413/2020
Anil Kumar Jaiswal. L
Versus
M/S Gardenia India Limited. ...
With
28.APPEAL NO. 414/2020
Manish Kumar Jha.
Versus
M/S Gardenia India Limited. ...
With
29.APPEAL NO. 415/2020
Gopal Singh & another. ...l
Versus

M/S Gardenia India Limited. @~ ...............

..Appellant.

Respondent.

..Appellant.

Respondent.

..Appellant.

Respondent.

..Appellant.

Respondent.

..Appellant.

Respondent.

..Appellants.

Respondent.
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With
30.APPEAL NO. 416/2020
Salvi Gupta Appellant.
Versus
M/S Gardenia India Limited. ~ ............... Respondent.
With
31.APPEAL NO. 417/2020
Neeru Dhasmana. Appellant.
Versus
M/S Gardenia India Limited. ~ ............... Respondent.
With
32.APPEAL NO. 418/2020
Tilak Ray. Appellant.
Versus
M/S Gardenia India Limited. ~ ............... Respondent.
With
33.APPEAL NO. 419/2020
Praveen Kumar. . Appellant.
Versus
M/S Gardenia India Limited. ~ ............... Respondent.
With
34.APPEAL NO. 420/2020
Sumit Talwar & another. ... Appellants.
Versus
M/S Gardenia India Limited. ~ ............... Respondent.
With
35.APPEAL NO. 421/2020
Arvind Mohan Vatsa. ...l Appellant.
Versus

M/S Gardenia India Limited. ~ ............... Respondent.
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With
36.APPEAL NO. 422/2020
Vinay Kumar Gupta. ... Appellant.

M/S Gardenia India Limited. ~ ............... Respondent.
With
37. APPEAL NO. 423/2020
Promila. Appellant.

M/S Gardenia India Limited. ~ ............... Respondent.
With
38.APPEAL NO. 424/2020
Anupam Fauzdar. Appellant.

M/S Gardenia India Limited. ~ ............... Respondent.
With
39.APPEAL NO. 425/2020
Nishank Mohalla Appellant.

M/S Gardenia India Limited. ~ ............... Respondent.
With
40.APPEAL NO. 426/2020
Som Prabha Pandey. @~ .l Appellant.

M/S Gardenia India Limited. ~ ............... Respondent.
With
41.APPEAL NO. 427/2020
Satish Kumar Meena & another. ~ ............... Appellants.

M/S Gardenia India Limited. ~ ............... Respondent.
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With
42.APPEAL NO. 428/2020
Anupam Kumar. Appellant.
Versus
M/S Gardenia India Limited. ~ ............... Respondent.
With
43.APPEAL NO. 429/2020
Vishnu Kumar Aggarwal. ... Appellant.
Versus
M/S Gardenia India Limited. ~ ............... Respondent.
With
44. APPEAL NO. 430/2020
Prashant Chaudhary. ...l Appellant.
Versus
M/S Gardenia India Limited. ~ ............... Respondent.
With
45.APPEAL NO. 431/2020
Khem Chand Sharma. ... Appellant.
Versus
M/S Gardenia India Limited. ~ ............... Respondent.
With
46.APPEAL NO. 432/2020
Kuvsum. Appellant.
Versus
M/S Gardenia India Limited. ~ ............... Respondent.
With
47.APPEAL NO. 433/2020
Chandra Shekhar. Appellant.
Versus

M/S Gardenia India Limited. ~ ............... Respondent.
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With

48. APPEAL NO. 434/2020
Mahesh Rangra. Appellant.

M/S Gardenia India Limited. ... Respondent.

Hon’ble Mr. Justice (Dr.) D. K. Arora, Chairman.
Hon’ble Mr. Rajiv Misra, Administrative Member.

Heard Sri1 Nitesh Anan, learned counsel for the appellant on the application
for waiver of cost of Rs.5000/- imposed upon the appellant vide order dated

17.11.2020, in the following 20 appeals:--

(1) 372/2020, (2) 373/2020, (3) 374/2020, (4) 375/2020, (5) 376/2020, (6)
377/2020, (7) 378/2020, (8) 379/2020, (9) 380/2020, (10) 381/2020, (11)
382/2020, (12) 383/2020, (13) 384/2020, (14) 385/2020, (15)386/2020, (16)
387/2020, (17) 388/2020, (18) 389/2020, (19)390/2020 and (20) 391/2020.

We take Appeal No. 383/2020 as a leading case, for the sake of

convenience.

The record shows that defective appeal was filed on 04.09.2020 challenging
the order dated 03.07.2020 passed by the Adjudicating Officer and since the
defects indicated by the Registry were not removed by 16.09.2020 the
matter was placed before the Tribunal on 17.09.2020 and on the request of
Sri Nitesh Anan, learned counsel for the applicant a week’s time was
granted to remove the defects indicated by the Registry. The matter was
taken up on 12.10.2020. As no one was present on behalf of the applicant,
the matter was directed to be listed on 20.10.2020. On 20.10.2020 Sri Om
Kumar, Advocate, holding brief of Sri Nitesh Anan, learned counsel for the
applicant, appeared and informed the Tribunal regarding removal of defects
and prayed that notice be issued to the respondent as the present appeal has
been filed within the period of limitation. Appreciating the submission of
learned counsel for the appellant, notices were issued to the respondent and
the learned counsel for the appellant was directed to take steps for service
upon the respondent within a week. On receipt of the process, the Registry
was required to issue notice to the respondent returnable on 17.11.2020.
Learned counsel for the appellant was further directed to send
memo of appeal and its annexures to the respondent on its email

address within a week. The respondent was required to send objection to
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the grounds of appeal to the appellant and his counsel, through email,
within 10 days. Reply, if any, was to be sent by the appellant to the
respondent, on its email address, within a week thereafter. The originals
of the pleadings were to be filed in the Registry at least three days before
the next date of listing. A copy of the order dated 20.10.2020 was also
sent through email to the parties by the Registry on 23.10.2020.

On 17.11.2020 Sri Om Kumar, Advocate, holding brief of Sri Nitesh
Anan, learned counsel for the appellant, prayed for a week’s further time
to take steps for service on the respondents. The Tribunal noting down
the facts from the date of filing of the defective appeal till that date and
not taking steps by the learned counsel for the appellant in pursuance to
the order dated 20.10.2020 observed that on account of not taking steps
by the learned counsel for the appellant notice could not be issued to the
respondent and that day’s listing had gone waste. The Tribunal taking
into consideration the provision of Section 44(5) of the Act 2016,
whereby the Tribunal is mandated to make an endeavour to dispose of the
appeal within 60 days from the date of its receipt, and also serious view
of the lackadaisical attitude of the appellant granted a week’s further time
to the appellant for taking steps for service on the respondent at the cost
of Rs.5000/-. The cost was to be utilized for purchase of books for Legal

Representative’s Library.

The appellant, thereafter, took steps and in pursuance of the same notice
was sent to the respondent through post. The appellant moved an
application under Section 151 CPC 1908 for waiver of the cost of
Rs.5000/- imposed on the appellant vide order dated 17.11.2020 stating
therein that on 17.11.2020 counsel for the appellant, Sri Nitesh Anan,
could not appear before this Tribunal and the briefing counsel Sri Om
Kumar had appeared and sought a week’s time to comply with the
previous order of the Tribunal, however, the Tribunal imposed a cost of
Rs.5000/- on the appellant for grant of a week’s further time to the

appellant to take steps for service on the respondent.

Under the heading ‘Grounds of waiving the cost’ it has been stated that
on 20.10.2010 the briefing counsel had appeared before this Tribunal and
the Tribunal had issued notice to the respondent and directed the

appellant to take steps within a week and on receipt of the process the
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Registry was directed to issue notice to the respondent. Further ground is
that the detailed order passed in the said appeal has not been received by
the counsel for the appellant on his email Id nor has been received by
many of the appellants and on enquiry from the Registry it was stated
that they have not received the order and when the order will be received
they will send the same on the email Id of the appellant and to the
counsel of the appellant. Thereafter, since 24.10.2020 till 01.11.2020 (9
days), due to holiday the Tribunal and the Registry was closed and the
counsel was unable to take steps for service on the respondent and unable

to file receipt of the process to the Registry.

It has further been stated that the counsel of the appellant is resident of
Noida and on 02.11.2020 one of the family friend of the counsel of the
appellant expired due to cardiac arrest and the counsel was engaged in
discharging the body from the hospital and to make arrangement for
sending the deceased to the native place and in the evening of 03.11.2020
the car of the counsel of the appellant met with a small accident and the
left front bumper was dashed. The car was sent to workshop on
05.11.2020 and finally the counsel of the appellant received the car on
08.11.2020 and, therefore, due to non availability of the vehicle the
counsel of the appellant was not able to travel to Lucknow. The counsel
of the appellant approached the Registry of the Tribunal on 10.11.2020
but it was too late to submit the process as after 13.11.2020 holidays of
Diwali were to begin and date of opening of the Tribunal was

17.11.2020.

It was further stated that delay in taking steps for service of notice on the
respondent was neither intentional nor deliberate but due to the reasons
stated above. The counsel of the appellant was also suffering from
medical issue and taking treatment for spinal and anxiety issues. It is
requested that the Tribunal may kindly waive the cost of Rs.5000/-
imposed upon the appellant vide order dated 17.11.2020, in the interest of

justice.

We have examined the submission of learned counsel for the appellant on
the application for recall/waiver of the cost of Rs.5000/- imposed vide

order dated 17.11.2020.
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The order sheet reveals that on 20.10.2020 Sri Om Kumar, Advocate,
holding brief of Sri Nitesh Anan, learned counsel for the appellant,
appeared and informed the Tribunal regarding removal of defects by
filing separate sheet, indicating the address, mobile number, e-mail
address of respondent no.l and defect in vakalatnama as well as
completing entry in para 9 of the memo of appeal and submitted that
since the defects indicated by the Registry have been removed and the
present appeal has been filed within the period of limitation, therefore,
notice be issued to the respondents. After examining the submission of
Sri Om Kumar, Advocate, the Registry was directed to incorporate the
concerned details in the memo of appeal and convert the defective appeal
into regular appeal. The notices were also issued to the respondents and
similar orders were also passed in other similar appeals. Learned counsel
for the appellant was required to take steps for service on the respondent
within a week and the Registry, on receipt of the process, was required to
issue notice to the respondent returnable on 17.11.2020. Learned counsel
for the appellant was further directed to send copy of memo of appeal
and its annexures to the respondent on its email address within a week.
The respondent was to send objection to the grounds of appeal to the
appellant on his email address, within 10 days. Reply, if any, was
required to be sent by the appellant to the respondents on their email
addresses, within a week thereafter. The parties were required to file
original documents in the Registry at least three days before the next date

of listing.

On 17.11.2020 Sri Om Kumar, Advocate, holding brief of Sri Nitesh
Anan, learned counsel for the appellant, prayed for further a week’s time
to take steps. The Tribunal after noting down the details from the date of
filing of defective appeal to the date of issuance of notice and the
provisions of Section 44(5) of the Act along with lackadaisical attitude of
the appellant, granted a week’s further time to take steps for service on
the respondents at the cost of Rs.5000/-. The cost is to be utilized for
purchase of books for Library of Legal Representatives. As per office
report copy of the order dated 20.10.2020 was sent to the parties through
email on 23.10.2020. Sri Om Kumar, Advocate did not indicate about
compliance of the direction of the Tribunal dated 20.10.2020 regarding

sending copy of the memo of appeal and its annexures to the respondents
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on their email addresses within a week on 17.11.2020 nor anything has
been indicated regarding compliance of the aforesaid direction in the

application for recall/waiver of the order dated 17.11.2020.

On examination we found that wrong facts have been mentioned
regarding non-receipt of the order dated 20.10.2020 through e-mail
whereas as per office report order was sent through e-mail to the parties
on 23.10.2020. Further the order dated 20.10.2020 was passed in the
presence of Shri Om Kumar, Advocate on his request and it is not open
for the learned counsel for the appellant to say that he was not aware
about the order regarding taking steps for service and sending the memo

of appeal along with its annexures to the respondent through e-mail.

This Tribunal is of the considered view that if for any reasons, learned
counsel for the appellant could not take steps for service on respondents,
the process ought to have been filed by him in the first available
opportunity along with the application for condonation of delay in taking
steps but instead of showing his bona fide, just prayed for time for taking
steps on 17.11.2020. Even learned counsel for the appellant did not
bother to send memo of appeal and its annexures to the respondents

through e-mail, in compliance of the order dated 20.10.2020.

On due consideration we do not find any good reason, cause or ground
taken in the application for recall of the cost imposed vide order dated
17.11.2020 in 20 appeal cases. Accordingly, the applications for recall of

cost in 20 appeals are rejected.

Heard Sri Nitesh Anan, learned counsel for the appellants in all the 48
appeals.

Judgment reserved.

(Rajiv Misra) (D.K.Arora)

Dated: 17.12.2021
Shakir/Tanveer/



