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Hon’ble Mr. Justice (Dr.) D. K. Arora, Chairman.
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The present appeal has been preferred by Amit Mittal (hereinafter
referred to as the ‘appellant’) under Section 44 (1) of the Real Estate
(Regulation and Development) Act 2016 (hereinafter referred to as ‘the
Act 2016°) against the order dated 27.05.2019 passed by the Real Estate
Regulatory Authority, Regional Office, Gautam Budh Nagar
(hereinafter referred to as the ‘Regulatory Authority’) in Complaint
No0.5201810356 whereby the complaint of the appellant was dismissed.

The facts of the case, in brief, as culled out from the memo of appeal,
are that appellant booked a flat with respondent no. 2 in its project,
namely ‘NCR Monarch’ situated at Plot No. Gh-02/C, Sector-1, Greater
Noida, Gautam Budh Nagar, U.P. The appellant entered into an
agreement with respondent no. 2 on 01.05.2014 and was allotted Flat
No. T-1/B-604 in the said project of respondent no. 2, admeasuring
1455 sq.ft. together with one covered car parking, under discounted

payment plan at a total sale price of Rs.21,00,000/-.

The respondent completely failed to adhere to the terms and conditions
of the aforesaid agreement. The possession of the booked flat was not

delivered in agreed time.
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The appellant being aggrieved of the act of respondent no. 2 filed a
complaint before the Regulatory Authority on 09.05.2018 against
respondent no. 2 which was registered as Complaint No.5201810356.

Respondent no. 2 put in appearance in the aforesaid complaint before
the Regulatory Authority, but did not file its written statement before
the Regulatory Authority.

No map sanctioning details had been uploaded by respondent no. 2 on

the web portal of the Regulatory Authority.

Respondent no.2 proceeded with development work in utter disregard
of the provisions of Act 2016. With oblique motive respondent no. 2,
without having prior consent of the appellant, altered the completion
date from 01.12.2015 to 30.06.2020 and on the basis of fabricated
documents applied for registration of the aforesaid project before

respondent no. 1.

Despite arguments being advanced by the appellant and the
documentary evidence available with the office of respondent no. 1 to
the effect that the project registration has been obtained by respondent
no. 2 by misrepresentation and by providing incomplete, wrong and
incorrect information, respondent no. 1 did not consider the facts and

approved the project of respondent no. 2.

Respondent no. 2 is in habit of defrauding the public and under a
hatched plan fraudulently and with oblique motive, in order to usurp the
hard earned money of the appellant, did not file written statement

before respondent no. 1.

Respondent no. 1, while disposing of the complaint filed by the
appellant, illegally recorded in its order dated 27.05.2019 that
respondent no. 2 appeared through its counsel and filed written
statement whereas neither any alleged written statement was filed by
respondent no. 2 nor any copy of the same was ever served upon the

appellant.

The appellant has challenged the impugned order dated 27.05.2019
passed by the Regulatory Authority, on the following grounds:--
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The impugned order passed by respondent no. 1 is unlawful,
illegal and against the relevant law and prescribed procedure and

as such the same is not sustainable.

Because the respondent no. 1 failed to adhere to the provisions of

Sections 19, 34, 35, 36, 37, 60 and 61 of the Act 2016.

Because respondent no. 2 is running the project in contravention

of prescribed procedure under the Act 2016.

Respondent no. 1 failed to observe the obligations rest upon
respondent no. 2 and disposed of the complaint in contravention

of provisions of Section 38 of the Act 2016.

Respondent no. 2 is a body corporate and registered under the
provisions of Companies Act and shall be dealt with under the

provisions of the Act 2016.

The appellant has prayed for the following reliefs:--

(1)

(ii)

(iii)

(iv)

To call for the records, allow appeal and set aside impugned
order dated 27.05.2019 passed by the Authority in Complaint No.
5201810356.

To refund deposited money i.e. Rs.20,00,000/- (twenty lacs) in

terms of the provisions contained in the Act, 2016.

To award interest @ 18% in terms of the provisions contained in

the Act, 2016.

To award compensation in terms of the provisions of Sections 12

and 18 together with cost of harassment.

Respondent no. 2 filed its objection to the memo of appeal and

submitted that the pleas raised by the appellant in the appeal cannot be

read for the purpose of adjudication of the instant appeal, because such

pleas were never taken by the appellant before the Regulatory Authority

as 1s evident from the complaint filed by the appellant. Even the reliefs

sought in the present appeal except relief no. (i1) were never sought

before the Regulatory Authority. At the appellate stage the appellant

cannot plead fresh pleas and bring on record any new facts which were



5.1

5.2

53

54

5.5

5.6

4

never put forth before the Regulatory Authority. The appellant is

precluded from claiming any fresh relief at the appellate stage.

The appellant failed to plead any ground or fact to establish that the
findings recorded in the impugned order are illegal. No case has been
set up by the appellant disputing the merits of the case. In absence of
the same the instant appeal is devoid of merits and is liable to be

dismissed.

The appellant had never purchased flat from the respondent. The
appellant had paid Rs.20,00,000/- (rupees twenty lacs) to the company
as loan upon which the interest was being paid regularly. The appellant
under his signature has acknowledged the aforesaid fact and has himself
stated that the amount of Rs.20,00,000/- has been paid back to the
appellant on 07.07.2014. The appellant has himself stated that the flat
was allotted to the appellant as security for the purposes of securing the

amount advanced as loan to the company.

The complaint was admittedly preferred by the appellant before the
Regulatory Authority under Section 31 of the Act 2016 and not before
the Adjudicating Officer.

Without any specific assertions the appellant cannot plead that the
respondent has failed to adhere to the terms and conditions of the

agreement.

In absence of any evidence in support of it, the respondent cannot plead
that the sanctioned map details have not been uploaded. This assertion
has been made by the appellant for the first time before this Tribunal.
Without any specific assertions the appellant cannot plead that the
respondent proceeded with development work in utter disregard of the

provisions contained in the Act 2016.

The registration granted to the respondent by the Regulatory Authority
was on the basis of documents filed before it. In absence of any
evidence in support of the plea the appellant cannot plead that
registration was obtained by the respondent on the basis of fabricated
documents. The completion date submitted by the respondent before
the Regulatory Authority was in terms of Section 4(2)(i) of the Act
2016. Section 4 of the Act 2016 does not lay down any condition



5.7

5.8

59

5.10

7.1

7.2

5

requiring prior consent of allottees for declaration of completion date

before the Regulatory Authority at the time of registration.

Written statement was filed by the respondent before the Regulatory
Authority and after consideration of which the impugned order has been
passed. The Regulatory Authority has passed the impugned order on

the basis of records available before it, which is perfect and legal order.

It is denied that copy of reply filed by the respondent was never served
upon the appellant. As a matter of practice at the time of hearing before
the Regulatory Authority the copy of reply was served upon the
appellant.

There is no provision under the Act 2016 for transferring the case for
adjudication of compensation to the Adjudicating Officer. The relief
prayed by the appellant for compensation before the Regulatory
Authority was itself misconceived in view of Section 71 of the Act
2016 which empowers the Adjudicating Officer only to award

compensation in the manner as provided under the statute.

The impugned order is perfectly a legal order passed after taking into
consideration the records available before the Regulatory Authority and

is in conformity to the provisions of the Act 2016.
The appellant has not filed reply to the objection of the respondent.

Heard Shri Saghar Mehdi, learned counsel for the appellant and

Siddharth Nandwani, learned counsel for the respondent.

On the basis of pleadings, records and submission of learned counsels

for the parties, the factual position cull out is as follows:

The appellant booked a flat with respondent no. 2 in its project, namely
‘NCR Monarch’ situated at Plot No. Gh-02/C, Sector-1, Greater Noida,
Gautam Budh Nagar, U.P. and entered into an agreement on
01.05.2014. The appellant was allotted Flat No. T-1/B-604,
admeasuring 1455 sq. ft. together with one covered car parking, under
discounted payment plan at a total sale consideration of Rs. 21,00,000/-.
As per clause 27 of the Builder Buyer’s Agreement dated 01.05.2014, it
was mandatory on the part of the Company to hand over the physical
possession of the Apartment duly completed to the Buyer within 36
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months from start of the construction at site i.e. 01.12.2012 and in case
the Company fails to do so, it would be liable to pay penalty to the
Buyer. However, a reasonable grace period of 6 months is considered
necessary by both the parties. Therefore, it has been agreed mutually
that in case the Company fails to complete the project within a period of
36 months plus grace period of 6 months, the Company would be liable
to pay penalty to the Buyer @ Rs. 5/- per sq. ft. per month after the
expiry of the grace period. The amount of penalty will be paid at the
time of handing over of the possession of the Apartment latest by June
2016. As per Builder Buyer’s Agreement the physical possession was
required to be given by the respondent no. 2 by 01.12.2015 and by
adding grace period of six months, the physical possession should have

been given by the respondent no. 2 by the end of June, 2015.

The appellant approached the RERA vide Complaint No. 5201810356
dated 09.05.2018 raising grievance of delay in possession of the
apartment despite making 95% payment of the sale consideration and
also sought refund of Rs. 20,00,000/- along with interest @ 15% from
the date of payment, compensation and litigation expenses etc. The
copy of proceedings of Complaint No. 5201810356 enclosed with the
memo of appeal indicate that the complaint was taken up on 21.02.2019
and after appreciating the grievance of the complainant/appellant while
fixing the date for 03.04.2019, the notice was issued to the respondent
for personal appearance and filing of response. On 03.04.2019, the
respondent appeared and sought time for filing reply and the case was
listed for 30.04.2019. On 30.04.2019 once again time was sought by the
respondent for filing response. The learned Bench of the RERA on
23.05.2019 granted last opportunity for filing response while fixing the
date for 27.05.2019. In the order-sheet no details of the proceedings
dated 27.05.2019 has been mentioned, but the appellant has enclosed
the impugned order dated 27.05.2019. From the perusal of impugned
order dated 27.05.2019, it appears that the respondent had filed
response and taking into consideration the same, the impugned order

was passed, rejecting the complaint of the appellant.

The learned counsel for the appellant vehemently submitted that on

27.05.2019, no response was filed by the respondent, when the case was
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taken up before the Bench of RERA. Taking into consideration the said
submission, the record of the RERA was summoned by the Tribunal
vide order dated 15.03.2021. During the course of hearing, Shri
Siddharth Nandwani, the learned counsel for the respondent was
permitted to peruse the record and he was asked as to whether the copy
of reply filed by the respondent on 27.05.2019 before the RERA, was
served upon the complainant/appellant or not. The learned counsel for
the respondent after seeing the record of the RERA fairly submitted that
he is not in a position to say anything regarding service of reply upon
the complainant. The impugned order has been passed relying on the
reply, which as per the submission of learned counsel for the appellant
was not placed on record during the course of hearing, when the case
was taken up. On perusal of the record, we also do not find any
endorsement on the reply of the respondent filed before the Bench of
RERA on 27.05.2019. The appellant feeling aggrieved against the
impugned order dated 27.05.2019 passed by the RERA filed the instant

appeal raising various grounds.

In order to examine the controversy involved in the instant appeal, we

deem it proper to frame following issues:-

(1)  Whether the reply of the respondent dated 27.05.2019 was filed
before the Bench of RERA, when the case was taken up?

(1)  Whether the learned Bench of RERA erred in not providing the
opportunity of replication to the reply of the respondent dated
27.05.2019?

(i11) Whether the impugned order dated 27.05.2019 passed by the

RERA is in violation of the principles of natural justice?

Issue no. 1 requires us to examine as to whether the reply of the
responder dated 27.05.2019 was filed before the Bench of RERA when

the case was taken up?

On examination of the record of the proceedings of the RERA, we find
that copy of the reply of the respondent dated 27.05.2019 is on record,
but there is no endorsement regarding receiving the same by the

appellant/complainant or his legal representative. There is a specific
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submission of learned counsel for the appellant that during the course of
hearing on 27.05.2019, no reply was submitted on behalf of the
respondent. We permitted Shri Siddharth Nandwani, the learned
counsel for the respondent to peruse the record of proceedings of RERA
regarding service of reply of the respondent upon the
complainant/appellant, the learned counsel for the respondent after
seeking the record fairly submitted that he is not in a position to say
anything regarding service of reply of the respondent upon the

complainant/appellant.

After examination of the record, we come to the conclusion that reply
of the respondent dated 27.05.2019 has not been served either to the
complainant/appellant or his legal representative. If the same would
have been served upon the complainant/appellant, definitely the time
for replication was required to be sought by the complainant/appellant
to meet the averments in the reply of the respondent. The issue no. (i) is

decided accordingly.

Vide issue no. (i1) we are required to examine whether the learned
Bench of RERA erred in not providing the opportunity of replication to
the reply of the respondent dated 27.05.2019 and passing the impugned
order placing on reliance on the said reply of the respondent, while

rejecting the complaint of the complainant/appellant.

From the perusal of record, it is evident that a reply of the respondent
dated 27.05.2019 is on record, but there is no endorsement regarding
receipt of the same by the complainant/appellant or his legal
representative. Even otherwise, if the reply was filed by the respondent
on 27.05.2019, then it was necessary for the learned Bench of RERA to
give opportunity for filing reply to the complainant/appellant, unless the
complainant or his legal representative declined to file any replication
to the reply of the respondent. The order of learned Bench of RERA is
of the same date i.e. 27.05.2019 and admittedly no opportunity was
afforded by the learned Bench of RERA to the complainant/appellant to
file replication to the reply of the respondent.

Even for the argument sake, if we accept the submission of learned

counsel for the appellant that during the course of proceedings no reply
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was filed on behalf of the respondent, but while dictating the order
relying on the said document, it was incumbent on the learned Bench of
RERA to see, as to whether the same has been served on the
complainant and if not, then the direction should have been issued to
the office for supplying of the copy of reply to the complainant with the
opportunity to file replication if any and the matter ought to have been

fixed for some other date.

We conclude that the learned Bench of the RERA erred in law by not
providing the copy of the reply to the complainant/appellant for filing
replication and passed the impugned order on the same date i.e.
27.05.2019 while placing reliance on the said reply of the respondent.

The issue no. (ii) is decided accordingly.

Vide issue no. (ii1) we are required to examine as to whether the
impugned order dated 27.05.2019 has been passed by the RERA in

violation of the principles of natural justice?

While examining the earlier two issues, we have come to the conclusion
that the copy of the reply dated 27.05.2019 of the respondent has been
placed on record of the complaint without serving copy of the same
upon the complainant or his legal representative. Apparently, the order
was not dictated in the presence of the parties or their legal
representative, otherwise the complainant or his legal representative
ought to have pointed out regarding non-service of the reply of the
respondent. Even otherwise, while dictating the order dated 27.05.2019
if learned Bench of the RERA found that the reply of the respondent
dated 27.05.2019 was on record, then it was incumbent upon the
learned Bench of the RERA to ascertain as to whether opportunity of
filing replication has been given to the complainant or not and if no
opportunity was given then another date ought to have been fixed,
asking the office to supply the copy of reply of the respondent to the

complainant in order to file replication of the same, if any.

We have no hesitation in saying that the learned Bench of the RERA
has passed the impugned order in violation of the principles of natural
justice and relied a document which definitely required replication as

the averments of the respondent in the reply is that the complainant has
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never purchased the flat from the respondent and paid Rs. 20,00,000/-
to the company as a loan upon which the interest was being paid
regularly. The complainant under his signature has acknowledged the
aforesaid facts and himself stated that the amount of Rs. 20,00,000/- has
been paid back to him on 07.07.2014. Relying on the said averments of
the reply, the learned Bench of RERA rejected the complaint of the
complainant/appellant, whereas the Builder Buyer’s Agreement dated
01.05.2014 was on record in the complaint proceedings before the
learned Bench of RERA, which gives details of the allotment of Flat
No. T-1/B-604 at Plot No. Gh-02/C, Sector-1, Greater Noida, Gautam
Budh Nagar, U.P. with the stipulation of providing physical possession
of the apartment duly completed to the buyer within 36 months from
the date of start of construction i.e. 01.12.2012 with a grace period of 6

months.

The learned Bench of RERA did not examine the pleadings and
documents of the complainant and only relying on the reply of the
respondent, without giving opportunity to the complainant, rejected the
claim of the complainant/appellant. Thus, in our considered view, the
learned Bench of the RERA had passed the impugned order in utter
violation of the principles of natural justice. The issue no. (iii) is

decided accordingly.

In view of the aforesaid analysis, we are of the considered view that the
impugned order dated 27.05.2019 has been passed in violation of the
principles of natural justice and as such the same is not sustainable in
the eyes of law. Accordingly, the impugned order dated 27.05.2019
passed in Complaint No. 5201810356 is hereby set aside.

The matter is remanded back to the concerned Bench of RERA for

examining the complaint of the appellant afresh in accordance with law.

As both the parties are represented through learned counsels,
accordingly, we fix the matter before the concerned Bench of the
RERA on 11.04.2022 The parties or their legal representatives are
directed to appear before the concerned Bench of RERA on the date
fixed.
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The Registry is directed to send the record of RERA and also
communicate the order to the Secretary, RERA for placing the record of

the complaint before the concerned Bench on the date fixed.

No order as to the costs.

Dated: 21.03.2022
Shakir/Tanveer/- (Rajiv Misra) (D.K. Arora)



