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DISPOSAL OF AN APPLICATION FOR CONDONATION OF
DELAY SUPPORTED WITH AFFIDAVIT DATED 25.11.2019

1. The facts of above mentioned all four Misc. Cases No. — 606/2019,
607/2019, 608/2019 and 609/2019 are quite similar. Being of similar
nature all these four Misc. cases would be decided by a common order,
therefore, all above mentioned cases Misc. Cases No. — 606/2019,
607/2019, 608/2019 and 609/2019 are consolidated for convenience and
Misc. Case No. 606/2019 will be leading case.

In all these four Misc. cases, on behalf of applicant an application for
condonation of delay supported with affidavit dated 25.11.2019 has been
filed with the following submissions:

1.1That the appeal is being filed after the expiry of limitation period
specified under sub-section (2) of Section 44. The appellant could not file

the appeal within the limitation period because when the appellant came



to know about the passing of the impugned order on 20.06.2019, the
appellant downloaded the same from RERA website and sent the copy to
the respondent for compliance of the order and after 90 days in
September the appellant contacted his counsel for filing the contempt of
Court proceedings against the respondent for not complying the direction
of the RERA issued vide the impugned order dated 29.05.2019. The
counsel gone through the order and discussed about the impugned order
and found that the member of RERA, Gautam Budh Nagar passed the
directions to the respondent to pay the interest on account of delay in
possession @6% p.a. only from November, 2013 to 2016 as per terms of
brochure and @MCLR+1% from 01.05.2016 till the date of possession to
the appellant. It was also directed to handover the physical possession of
the plot within 60 days to the complainant, with this order the common
four petitions were disposed of. The appellant was shocked to notice that
no direction was issued to pay the interest for the delayed period from
2009 to November, 2013. The Hon’ble RERA did not consider the claim
of the complainant as per terms and also not considered other orders of
the Hon’ble Apex Court and Tribunals.

1.2That the appellant hereby submits that there are so many other orders

passed by the RERA, U.P., wherein directions have been issued to the



builders/concerned authority to give the compensation on delayed period
from the date of deposit of the amount till the possession is handed over
to the complainant.

1.3 That the appellant was surprised by this order and decided to challenge
the part order of the Clause-A upto such extent that the Hon’ble RERA
failed to give the delay compensation to the appellant from the date of
deposit of the principal amount and also failed to pay the interest @14%
p.a. as vice versa as per the directions of Hon’ble Apex Court, because
the respondent charged the penal interest @ 14% compounded half yearly
on the outstanding amount on account of delay in making the payment by
the appellant, as per the terms and condition of brochure.

1.4Moreover, the respondent also failed to comply with the orders dated
29.05.2019 passed by the RERA/UP i.e. neither the development works
are completed at site nor the physical possession of plot has been handed
over to the appellant within 60 days.

1.5 That thereafter the file was given to the counsel by the appellant for the
preparation of the aforesaid appeal and the appellant visited the office of
U.P. Real Estate Appellate Authority, Lucknow on 18.11.2019 to file the
appeal but it was not accepted by the clerk, mentioning that certified

copy of impugned order dated 29.05.2019 is to be attached and it was



also directed to get the affidavit attested from Notary of Lucknow
instead of Delhi. Accordingly, the appellant obtained the certified copy
on 20.11.2019 and the appeal is being filed. So, in this process there has
been delay.

1.6 That there has been a delay of 90 days which is neither intentional nor
deliberate and is liable to be condoned by this learned Appellate
Authority.

1.7 From perusal of the record it is obvious that inspite of giving several
opportunities, the respondent did not file objection against the delay
condonation application.

1.8 The case was listed on 28.10.2021 for hearing on limitation application.
On that date no one appeared on behalf of respondent. Ultimately, we
heard the learned counsel for appellant on the point of limitation and
perused the records.

The perusal of record transpires that the impugned order was passed
on 29.05.2019 and the appellant came to know about it on 20.06.2019
and thereafter filed the instant appeal on 25.11.2019 i.e. after delay of
approximately 94 days from the date when appellant came to know about
the impugned order on 20.06.2019 and after excluding the period of

limitation as provided in Section 44(2) of the Act.



Now we have to adjudge, whether applicant has sufficiently

explained the delay of 94 days in filing the instant appeal ?
The expression “Sufficient cause” cannot be described in any straight-
jacket formula. Existence of sufficient cause depends on the facts and
circumstances of the each case. As to whether there exists sufficient
cause or not is an issue which has to be decided by this Tribunal.

It is averment of the appellant that after coming to know about the
impugned order on 20.06.2019, he downloaded the impugned order and
sent its copy to the respondent-Yamuna Expressway Industrial
Development Authority for compliance of the same. When the
impugned order was not complied with, the appellant contacted his
counsel for filing the contempt of court against respondent. But this
exercise proved futile and ultimately after obtaining the certified copy of
the impugned order on 20.11.2019 the applicant filed the instant appeal
on 25.11.2019.

Now the question is-Whether the afore-stated averment of the

appellant is true?

Prima-facie, it is apparent that, neither any written objection nor any
oral objection has been filed or submitted by the learned counsel for the

respondent to contradict the averment of the appellant, though several



opportunities have been taken by the learned counsel for the respondent
but failed to file/submit any written or oral objection against delay

condonation application.

Apart from the above, the record transpires that impugned order was
passed on 29.05.2019 and the appellant came to know about it on
20.06.2019. Meaning thereby, the appellant ought to file the instant
appeal on or before 20.08.2019 in view of Section 44(2) of the Act, but
filed the instant appeal on 25.11.2019 i.e. after delay of approximately

94 days.

Now, in the aforestated circumstances, we have no any other option
except to rely on the averment of the appellant, especially in those
circumstances when no one appeared on behalf of respondent to belie

the averments of appellant.

3. The Hon’ble Supreme Court in catena of judgments has held that a
liberal and pragmatic approach should be taken while condoning the

delay in filing the appeal.

In Union of India vs. Gaini, A.L.LR. 2011 S.C. 977, the Hon’ble S.C.
observed:

“The court should decide the matter on merit by giving the expression
sufficient cause a pragmatic justice oriented approach”.



In Abdul Gafoor vs. State of Bihar, A.LLR. 2012 S.C. 640, the
Hon’ble S.C. said:

“Court should be reluctant to shut out consideration of case on merits
on grounds of limitation or other technicality.”

The Hon’ble Apex Court in N.Balakrishnan vs. M.Krishna Murthy,
(1987) 7 SCC 123, observed as blow:

“a time-limit fixed for approaching the court in different situations
is not because on expiry of such time a bad cause would transform into a
good cause.”

In Collector, Land Acquisition, Anantnag & Anr. Vs. Mst. Katiji
& Ors. reported in 1987 2 SCC at page 107= AIR 1987 SC 1353 the
Hon’ble S.C. has observed:

S the power to condone the delay is conferred in order to
enable the courts to do substantial justice to the parties by disposing
of the matters on merits and further that the expression “sufficient
cause” is elastic enough to enable the courts to apply the law in a
meaningful manner to sub-serve the ends of justice. Hon’ble
Supreme court goes on to the extent of observing that to sub-serve
the end of justice in the life-purpose of existence of the institution of
Courts.”

(X3

..... 1. Ordinarily a litigant does not stand to benefit by lodging an
appeal late.

2. Refusing to condone delay can result in a meritorious matter
being thrown out at the very threshold and cause of justice being
defeated. As against this when delay is con- doned the highest that
can happen is that a cause would be decided on merits after hearing
the parties.

3. "Every day's delay must be explained" does not mean that a
pedantic approach should be made. Why not every hour's delay,
every second's delay? The doctrine must be applied in a rational
common sense pragmatic manner.

4. When substantial justice and technical considerations are pitted
against each other, cause of substantial justice deserves to be
preferred for the other side cannot claim to have vested right in
injustice being done because of a non-deliberate delay.

5. There is no presumption that delay is occasioned deliberately, or
on account of culpable negligence, or on account of mala fides. A



litigant does not stand to benefit by resorting to delay. In fact he
runs a serious risk.

6. It must be grasped that judiciary is respected not on account of its
power to legalize injustice on technical grounds but because it is
capable of removing injustice and is expected to do so....”
(Emphasis Supplied)”

In Smt. Rani Kusum v. Kanchan Devi and Ors. AIR 2005 SC 3304, the
Hon’ble Court has held :-

......... Processual law is not to be a tyrant but a servant, not an
obstruction but an aid to justice. Procedural prescriptions are the
handmaid and not the mistress, a lubricant, not a resistant in the
administration of justice.

It is also to be noted that though the power of the Court under
the proviso appended to Rule 1 of Order VIII is circumscribed by the
words - "shall not be later than ninety days" but the consequences
flowing from non- extension of time are not specifically provided
though they may be read by necessary implication. Merely, because
a provision of law is couched in a negative language implying
mandatory character, the same is not without exceptions. The courts,
when called upon to interpret the nature of the provision, may,
keeping in view the entire context in which the provision came to be
enacted, hold the same to be directory though worded in the
negative form”.

The Hon’ble Apex Court in Saleem Advocates Bar Association, Tamil

Nadu v. Union of India, AIR 2005 SC 3353 has observed herein under :-

...... The rules of procedure are made to advance the cause of
Jjustice and not to defeat it. Construction of the rule or procedure

which promotes justice and prevents miscarriage has to be
preferred. The rules or procedure are handmaid of justice and not

its mistress....."”"

In Nand Kishore vs. State of Punjab (1995) 6 SCC 614 the Hon’ble Court

under peculiar circumstances of the case condoned the delay of about 31

years.



The Hon’ble Kerala High Court’s judgment in the case of Vasu & Co.
v. State of Kerala, (2001) 124 STC 124 (Ker.), wherein it was held that :-

X3

...... We are of the view that it is not necessary in all cases to give
evidence regarding the delay in filing appeals. The affidavits are documents
of evidence. On the basis of the affidavits, if the Court is satisfied that
sufficient explanation has been given for condoning delay, then the affidavit
can be accepted as evidence.”

The Hon’ble High Court, Gujarat in-

Vasantbhai Soni vs. State of Gujarat & Anr. ABC 2016(IT) 543,
has held:
“It must be grasped that judiciary is respected not on account of its power
to legalize injustice on technical grounds but because it is capable of
removing injustice and is expected to do so.”
The Hon’ble High Court, has further observed:

“The term “every day’s delay must be explained” does not mean that
a pedantic approach should be made. The doctrine must be applied in a
rational common sense pragmatic manner.

“When substantial justice & technical considerations are pitted against
each other, cause of substantial justice deserves to be preferred.”

In Union of India vs. Gaini, A.I.R., 2011 S.C. 977, the Hon’ble S.C.
observed:

“The Court should decide the matter on merit by giving the
expression sufficient cause a pragmatic justice oriented approach.”

The Hon’ble High Court In New India Insurance Co. Ltd. V. Smt.
Shanti Misra reported in AIR 1976, held that discretion given by
Section 5 should not be defined or crystallized so as to convert a
discretionary matter into a rigid rule of law. The expression ‘“sufficient
cause” should receive a liberal construction.

In Shakuntala Devi Jain V. Kuntal Kumari reported in AIR
1969 SC 575 the Hon’ble Supreme held that unless want of bona fides of
such inaction or negligence as would deprive a party of the protection of
Section 5 is proved, the application must not be thrown out or any delay
cannot be refused to be condoned.

In O.P. Kathpalia v. Lakhmir Singh reported in AIR 1984 SC 1744 the
Hon’ble Supreme Court held that if the refusal to condone the delay results in
grave miscarriage of justice, it would be ground to condone the delay.



Further Hon’ble the Supreme Court in the case of Haribhai Lakhmanbhai
seedhav vs. State of Gujarat and two others, 2009(27) LCD 1645 also held
that the Court should not reject appeal/revision on the ground of delay and the
same should be decided on merit.

The Hon’ble Supreme Court in re: The State of Madhya Pradesh and
Ors. vs. Bherulal, report in (2020) 10 SCC at page 654 has observed as
under:-

“A preposterous proposition is sought to be propounded that if there 1s
some merit in the case, the period of delay is to be given a go by.”

In the case of Esha Bhattacharjee vs. Managing Committee of

Raghunathpur Nafar Academy And Others (2013) 12 SCC 64, the Hon’ble
Supreme Court has observed as below:--

(i). There should be a liberal, pragmatic, justice-oriented, non-pedantic approach
while dealing with an application for condonation of delay, for the courts are not
supposed to legalise injustice but are obliged to remove injustice.

(ii). The terms “sufficient cause” should be understood in their proper spirit,
philosophy and purpose regard being had to the fact that these terms are basically
elastic and are to be applied in proper perspective to the obtaining fact-situation.
(iii). Substantial justice being paramount and pivotal the technical considerations
should not be given undue and uncalled for emphasis.

(iv). No presumption can be attached to deliberate causation of delay but, gross
negligence on the part of the counsel or litigant is to be taken note of.

(v). Lack of bona-fides imputable to a party seeking condonation of delay is a
significant and relevant fact.

(vi). It is to be kept in mind that adherence to strict proof should not affect public
justice and cause public mischief because the courts are required to be vigilant so
that in the ultimate eventuate there is no real failure of justice.

(vii). The concept of liberal approach has to encapsulate the conception of
reasonableness and it cannot be allowed a totally unfettered free play.

(viii). There is a distinction between inordinate delay and delay of short duration
or few days, for to the former doctrine of prejudice is attracted whereas to the
latter it may not be attracted. That apart, the first one warrants strict approach
whereas the second calls for a liberal delineation.

(ix). The conduct, behaviour and attitude of a party relating to its inaction or
negligence are relevant factors to be taken into consideration. It is so as the
fundamental principle is that the courts are required to weigh the scale of



balance of justice in respect of both parties and the said principle cannot be
given a total go by in the name of liberal approach.

(x). If the explanation offered is concocted or the grounds urged in the
application are fanciful, the courts should be vigilant not to expose the other
side unnecessarily to face such a litigation.

(xi). It is to be borne in mind that no one gets away with fraud, misrepresentation
or interpolation by taking recourse to the technicalities of law of limitation.

(xii). The entire gamut of facts are to be carefully scrutinized and the approach
should be based on the paradigm of judicial discretion which is founded on
objective reasoning and not on individual perception.

(xiii). The State or a public body or an entity representing a collective cause
should be given some acceptable latitude.

(xiv). An application for condonation of delay should be drafted with careful
concern and not in a haphazard manner harbouring the notion that the courts are
required to condone delay on the bedrock of the principle that adjudication of a lis
on merits is seminal to justice dispensation system.

(xv). An application for condonation of delay should not be dealt with in a routine
manner on the base of individual philosophy which is basically subjective.

(xvi). Though no precise formula can be laid down regard being had to the concept
of judicial discretion, yet a conscious effort for achieving consistency and
collegiality of the adjudicatory system should be made as that is the ultimate
institutional motto.

(xvii). The increasing tendency to perceive delay as non-serious matter and, hence,
lackadaisical propensity can be exhibited in a nonchalant manner requires to be

curbed, of course, within legal parameters.

Thus, broadly speaking, the approach while considering a prayer or
application seeking condonation of delay in instituting any proceedings which
should be adopted by a Court or a judicial forum is that it should not proceed on
the premise or assumption that delay in approaching the Court is always deliberate
and that the primary function of the Court or an adjudicatory authority is to

adjudicate the dispute rather than to shut its door to a litigant or a party.



Hon’ble supreme court in the case of Baswaraj and another vs. Special Land
Acquisition officer, (2013) 14 SCC 81 has ruled that expression “sufficient cause”
should receive a liberal interpretation to ensure that substantial justice is done,
however, Hone’ble Supreme court has further observed in the said judgment that
such liberal interpretation should be given only as long as negligence, inaction or

lack of bona-fides cannot be imputed to the party concerned.

The Hon’ble Apex Court in the case of M/s Dehri Rohtas Light Railway
Company Ltd. vs. District Board, Bhojpur & Ors (1992) 2 SCC 598 observed that
the real test to determine the delay is that the petitioner should come to the Court
before a parallel right is created and that the lapse of time is not attributable to any

laches or negligence.

In Balwant Singh (dead) vs. Jagdish Singh & Ors. reported in (2010) 8 SCC
685, the Hon’ble Supreme Court explained the expression “sufficient cause” to mean
the presence of legal and adequate reasons.

In fact, it must be the endeavour of the Court to decide the case on merit by

giving an expression ‘sufficient cause’ the pragmatic justice oriented approach.
In view of the above detailed discussion, the delay condonation applications
supported with affidavit dated 25.11,2019 deserve to be allowed at the cost.
ORDER

The applications for condonation of delay supported with affidavit dated
25.11.2019 in filing the instant appeal Misc. Cases No. — 606/2019, 607/2019,
608/2019 and 609/2019 are allowed subject to payment of cost of Rs.3000/- in
each case. The cost amount shall be deposited in Tribunal’s fund.

Let these Misc. Cases No. — 606/2019, 607/2019, 608/2019 and 609/2019
be registered as Regular Appeal.

Copy of this judgment/order be kept on file of each case.

List this appeal on 08.08.2022 for further order.

(K.K. Jain) (T.B. Singh)



June 13, 2022 Technical Member Judicial Member

U.P. Real Estate U.P. Real Estate
Appellate Tribunal, Indira Bhawan, Appellate Tribunal, Indira Bhawan,
Lucknow Lucknow

The judgment signed, dated and pronounced in the open Court, today.

(K.K. Jain) (T.B. Singh)
June 13, 2022 Technical Member Judicial Member
U.P. Real Estate U.P. Real Estate

Appellate Tribunal, Indira Bhawan, Appellate Tribunal, Indira Bhawan,
Lucknow

(K.K. Jain) (T.B. Singh)

Dated: 13.06.2022
VIJAYKUMAR



