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OBJECTION DATED 12.12.2019)

On behalf of applicant an application for condonation of delay
supported with affidavit dated 24.10.2019 has been filed with the following
submissions:

1. That the appellant came to know about the order passed by the learned
RERA Authority on 24.03.2019 through e-mail from the RERA office.

1.1. That the appellant informed the higher Authorities about the said order
for necessary action and engagement of lawyer/Advocate for the appeal
before this Hon’ble Tribunal.

1.2. That later, the higher authorities organized a meeting and decided for
legal consultation with some advocates for deciding further course of
legal action.

1.3. That after the decision was made, the appellant approached Advocate

who could present its case before this Hon’ble Tribunal.
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That the appellant then got into telephonic conversation with Advocate
Prashant Kumar who advised for filing appeal before this Hon’ble
Tribunal.

That the appellant undertook initiation of process of filing appeal and
applied for certified copy of the orders but the appellant was unable to
receive the certified copy because the RERA officials demanded the
payment receipt which the appellant did not save and keep with itself as
it was not aware of the rule that the payment receipt has to be presented
for obtaining the certified copy of the orders.

That the appellant again applied for certified copy on 14.07.2019 but the
appellant till date has not received the certified copy from the office of
learned RERA Authority at Gautambudh Nagar.

That the appellant visited Lucknow with all the documents and met
Advocate Prashant Kumar wherein it was finalized to proceed with filing
appeal against the said order.

That the appeal was drafted and got duly signed by the authorized person
of the appellant.

That the complete file was given to the clerk of the present Advocate for
filing it before this Hon’ble Tribunal but due to some health issues faced
by one of the family members of the clerk, he went to his in-laws house
and came back after 10 days.

That upon returning, when the clerk was enquired about the file to which
he informed that he has misplaced it.

That the clerk looked for the file at every possible place but failed to find
it. Thereafter, the appeal was redrafted and signed by the appellant.

That the instant appeal is being filed on 24.10.2019 by the appellant
without any further delay.
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That from the date of communication/knowledge of the order the period
of 60 days expires on 23" May 2019 but the appellant could only get
instructions from higher authorities and fulfill various other formalities
only after long period of time and also the file was misplaced by the
clerk of present Advocate so the appeal had to be redrafted and signed.

That the delay in filing the appeal is not deliberate or intentional but due

to reasons as explained above.

In view of submissions made above it is humbly prayed that this

Hon’ble Appellate Tribunal may condone the delay, if any, in filing of

present appeal in the interest of justice.

REPLY ON BEHALF OF THE RESPONDENT TO THE APPLICTION

2.1.

2.2

FOR CONDONATION OF DELAY.
The respondent has filed objections dated 12.12.2019 supported with

affidavit against the said delay condonation application with the
following contentions:

That the application under reply as filed by the appellant, is not
maintainable in the eyes of law, in as much as, no sufficient ground has
been shown for condoning such a long delay and hence it seems that the
application under reply has been prepared in a very casual way and the
appellant has not mentioned any ground so as to condone said long delay
in filing the captioned appeal and hence the application under reply is
liable to be dismissed on this ground alone.

That it is submitted that in respect of the captioned appeal No.
568/2019, the appellant has stated that the appellant came to know on
24.03.2019 regarding passing of the impugned order dated 06.03.2019

and whereas in the same breath, the appellant in its another appeal No.
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569/2019, has stated that the appellant came to know on 08.03.2019
regarding passing of the order dated 06.03.2019, therefore, it is clear
itself that the appellant has stated contradictory statements just to
mislead this Hon’ble Court therefore, the application under reply is liable
to be dismissed on this ground alone.

That the order was passed on 06.03.2019 and whereas the appellant had
knowledge of the said order even on the same day itself of passing of the
order and also on 08.03.2019 and therefore, the question of coming to
know about the said order thereafter on 24.03.2019 from the office of
RERA, does not arise at all. In fact, a bare perusal of the averments made
in the application under reply, is itself sufficient to dismiss the
application itself.

That the contents of the application under reply as stated, are wrong,
misconceived, incorrect and hence vehemently denied. Even otherwise, it
is submitted that the averments made in the para under reply are vague
and no date has been mentioned that when the appellant had informed the
higher authority and what action has been taken thereafter by the higher
authority in this regard and hence the application under reply as filed, is
liable to be dismissed being vague and incorrect.

That para under reply is also vague, in as much as, the appellant has not
stated any date that who was the higher authority and when the higher
authority had organized the meeting and what was decided and
furthermore no copy of office noting has been filed along with the
application under reply and it seems that prior to filing of the application
under reply, the appeal has been filed in a casual way. In fct, the fact
remains that the appellant knew it very well that the order was passed on

the same day itselfi.e. on 06.03.2019 and on 08.03.2019 and even for the



2.6

sake of arguments, it is submitted that the appellant came to know
regarding passing of the said order as admitted on 24.03.2019 and even
then the limitation expired on 23.05.2019 but a bare perusal of the
application under reply shows that after expiry of the time of limitation,
the appellant had applied for certified copy of the order on 14.07.2019
which shows itself that the appellant was negligent in filing the appeal.
In any event, no sufficient ground has been mentioned in condoning the
delay for filing the appeal and hence the application under reply is liable
to be dismissed being devoid of any merit.

That the contents of paras under reply are wrong, misconceived,
incorrect and hence vehemently denied. Even otherwise, the averments
made in paras under reply are also vague and no date has been mentioned
that on which date it was decided to appoint an Advocate for filing of the
appeal and why the appeal was not filed within the period of limitation
and whereas the appellant came to know even according to the appellant
on 24.03.2019 about passing of the said order dated 06.03.2019 and why
the certified copy has not been applied prior to 14.07.2019. It is
submitted that even the certified coy was applied after expiry of the
limitation of filing of the appeal therefore, the appeal as filed by the
appellant, is not tenable in the eyes of law and it is liable to be dismissed
being barred by time. In fact, the averments made in para under reply are
itself vague and moreover, so far as condonation of delay in filing the
appeal by the appellant being the Govt. department is concerned, the
appellant cannot be permitted to take advantage of the said fact of Govt.
department and the appellant, also cannot be permitted to take advantage
of its own wrongs, in as much as, the provision of limitation Act applies

upon both the parties equally either Govt. department or private party.
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That the contents of the para under reply so far as it states regarding
applying of the certified copy of the impugned order on 14.07.2019 are
concerned, the same are matter of record. It is submitted that the
appellant has already stated in para no. 2 above that the appellant on
24.03.2019 came to know regarding passing of the impugned order
(though according to para 2 of Appeal No. 569/2019 the appellant came
to know about passing of the order dated 06.03.2019 on 08.03.2019) but
despite that no ground has been mentioned that why the certified copy
was applied on 14.07.2019. Furthermore, in the entire application under
reply, the appellant has also not stated regarding the number of days to
be condoned for filing of the appeal and hence on this ground alone, the
application under reply is liable to be dismissed.

That the contents of the paras under reply are also vague and no date has
been mentioned that when the Advocate Mr. Prashant Kumar had drafted
the appeal and when it was signed by the concerned official of the
appellant. It is submitted that a bare perusal of the application under
reply, shows itself that the appeal was filed on 24.10.2019 and whereas
the fact remains that the time for filing the appeal already expired on
08.03.2019. It is submitted that the averments made in the application
under reply, are very general in nature and there is no ground for
condonation of delay in filing the appeal.

That the contents of the para under reply are also vague besides
misleading one. It is submitted that it has not been mentioned by the
appellant that when the complete file was given to the clerk concerned
and what action was earlier taken in this regard, in as much as, the
appellant has not filed any document regarding the office noting etc. and

has also not been mentioned about the name of erring official and hence
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keeping in view the said aspects, the application under reply as filed by
the appellant, is liable to be dismissed being barred by limitation. In fact,
the appellant cannot be permitted to mislead this Hon’ble Court by
stating wrong and misleading facts, in as much as, the appellant cannot
be permitted to take advantage of its own wrongs.

That the contents of the para under reply are also vague and cannot be
accepted. The appellant has not stated that when the file was misplaced
and what action thereafter was taken by the appellant against the erring
official/clerk and even otherwise the same is an unbelievable excuse on
the appellant’s part.

That the contents of the para under reply are matter of record that the
appeal has been filed on 24.10.2019, as alleged. Even otherwise, the
appeal is barred by time and hence the same is liable to be dismissed.
That the contents of the para under reply are wrong, misconceived, vague
and hence vehemently denied save the fact that the appeal was to be filed
within 60 days but it has not been stated by the appellant that the time for
filing the appeal expired on 08.05.2019 or 23.05.2019, in as much as, the
appellant has got knowledge about passing of the impugned order on
06.03.2019 and again on 08.03.2019 itself, as aforesaid therefore, the
application under reply is liable to be dismissed. Rest of the contents of
the para under reply are also wrong and vehemently denied. It is
submitted that the appellant being Govt. department, cannot be permitted
to make this sort of false excuses to condone such a long delay and in
fact, the provisions of limitation applies equally upon the Govt. and
private person.

That it is submitted that the appellant has not stated true and correct facts

before this Hon’ble Court and in fact, the averments as stated in the



application under reply, are vague and misleading and cannot be relied
upon and hence the application under reply is liable to be dismissed
being devoid of any merit. The respondent reserves its right of filing the

reply of the main appeal also in future.

In view of the aforesaid facts and circumstances, it is, therefore,
most respectfully prayed before this Hon’ble Court that the delay
condonation application as filed by the appellant, may kindly be dismissed
with exemplary costs.

REJOINDER AFFIDVIT TO REPLY FILED ON BEHALF OF
RESPONDENT TO DELAY CONDONATION APPLICATION.

3 Against the aforesaid reply of the respondent, the appellant has filed rejoinder
affidavit dated 05.01.2021 as follows:-

3.2 That the averments contained in paragraph 1 of the objection are denied.
There is sufficient cause for delay and has been duly explained by the
appellant/applicant in its application.

3.3That the averments contained in paragraph 2 of the reply are absolutely
misleading, misconceived and wrong, hence denied. In reply thereto it is
submitted that the upload date as visible on the RERA portal in the
complaint case 320187616 i.e. Priyanka Agarwal vs. Yamuna
Expressway Industrial Development Authority is 24.03.2019. Also
two separate appeals for two separate complaints have been filed and it
will not be wrong to state here that contents of another appeal cannot be
mixed or read with contents of this appeal.

3.4That the averments contained in paragraph 1-2 of the reply are wrong,
misguiding, misconceived and therefore, denied. The order upload date

as reflected on the RERA portal under case status is 24.03.2019. The



same is annexed as Annexure no.5 to the appeal. The appellant has not
caused any deliberate delay in filing the appeal but the delay is purely
procedural.

3.5That the averments contained in paragraph 3 of the reply are wrong,
misguiding, misconceived and therefore, denied. In the instant case there
is definitely bona fide sufficient cause for the delay of 154 days in filing
the appeal. The appellant 1s the Government Organization established by
the Government of Uttar Pradesh vide its Notification No.697/77-4-
2001-3(N)/2001 dated 24™ April, 2001, under Uttar Pradesh Industrial
Area Development Act, 1976 (U.P. Act No.6 of 1976) in exercise of the
powers under section 3 of the Uttar Pradesh Industrial Area Development
Act, 1976 Act, to constitute for the purpose of said Act, an Authority to
be the called the “TAJ Express-way Industrial Development Authority”
later name Taj was substituted with Yamuna. The order of Real Estate
Regulatory Authority was passed on 06.03.2019 and was uploaded on the
RERA website on 24.03.2019. As per the provisions of Section 44(2) of
the Act, the limitation period is 60 days which would expire on
23.05.2019. After receipt of the order, the appellant took some time to
decide whether it would be feasible to comply with the order or file an
appeal, the details of which is explained hereinafter. The appellant, being
a Government organization and due to procedure involved, it took some
time to make a decision to file an appeal which was taken only after
getting the approval from Property Section/Department. After receiving
the mail from the RERA, the Officer incharge (ALO) forwarded the file
(case) to the property department/section (having jurisdiction over the
area concern) to seek instruction and decision whether to settle the case

or to file appeal. After receiving the information/instruction from the



property department for filing of the appeal before this Hon’ble Tribunal,
the case/file was forwarded to OSD (Land) for approval. After getting
the approval from OSD, the case/file was again forwarded to ACEO for
approval on filing of the appeal, who further sought final approval from
CEO (IAS officer) for final approval for filing of the appeal. Much of the
time was spent in taking the final approval from CEO of the appellant
Authority being the procedure involved for filing of appeal. After
approval of the case for filing of appeal, Legal Department approached
the present counsel for vetting and drafting of the appeal. It was further
informed by the counsel for the appellant to the Authorized person of the
appellant that for filing of the appeal there is mandatory compliance of
Section 43(5) of RERA Act, 2016, hence the Authorized Officer again
forwarded the request for approval of amount in compliance of Section
43(5) to the property department/section which was finally after due
procedure approved by CEO of the appellant. Therefore, there is
sufficient cause for delay and has been duly explained by the
appellant/applicant in his application. In various judgments, it is well
settled that a liberal approach should be extended by Courts while
considering the application for condonation of delay.

3.6 That the averments contained in paragraph 4 of the reply are wrong,
misguiding, misconceived and therefore, denied. The above mentioned
para no.4 & 5 of the rejoinder affidavit are reiterated. It is also denied
that the appellant only applied for certified copy of the order on
14.07.2019. It is submitted that the appellant undertook initiation of
process of filing appeal and applied and paid for certified copy of the
order but the appellant was unable to receive the certified copy because

the RERA officials demanded the payment receipt for the certified copy



which the appellant did not save and keep with itself as it was not aware
of the rule that the payment receipt has to be presented for obtaining
certified copy of the order. Thereafter, the appellant again applied for
certified copy on 14.07.2019 which the appellant has not received till
date.

3.7 That the averments contained in paragraphs 5-7 of the reply and para 8 to
the extent of no ground has been mentioned and the application is liable
to be dismissed are wrong, misguiding, misconceived, repetitive and
therefore, denied. The above-mentioned para no. 3,4,5 and 6 of this
rejoinder affidavit are reiterated.

3.8 That the averments contained in paragraphs 9-10, 11 & 12 of the reply
are wrong, misguiding, misconceived, repetitive and therefore, denied.
Para nos. 11 and 12 of the application for condonation of delay are
reiterated. It is pertinent to mention here that the limitation expired on
23.05.2019 and not on 08.03.2019 as stated by the respondent in its
reply. The order itself was uploaded on RERA portal on 24.03.2019 the
it becomes questionable as to how can the limitation can expire on
08.03.2019 1.e. prior to uploading on RERA portal. There is sufficient
cause for delay and has been duly explained by the appellant/applicant in
his application.

3.9That the averments contained in paragraph 13 of the reply and 14 of the
reply to the extent of dismissal are vehemently denied. The Hon’ble
Supreme court in the case titled Collect, Land Acquisition Officer vs
Anant Nag and another reported in (1987) 2 SCC 107 has laid down
that the Hon’ble Supreme Court has expressed the necessity of liberal

approach in condonation of delay under Section 5 of the Limitation.



“It is common knowledge that this Court has been making a justifiably
liberal approach in matters instituted in this Court. But the message does
not appear to have percolated down to all the other courts in the
hierarchy. And such a liberal approach is adopted on principle as it is
realized that .-

And such a liberal approach is adopted on principle as it is realized that

1. Ordinarily a litigant does not stand to benefit by lodging an appeal
late.

2. Refusing to condone delay can result in a meritorious matter being
thrown out at the very threshold and cause of justice being defeated.
As against this when delay is condoned the highest that can happen is
that a cause would be decided on merits after hearing the parties.

3. “Every day’s delay must be explained” does not mean that a pedantic
approach should be made Why not every hour’s delay, every second’s
delay ? The doctrine must be applied in a rational common sense
pragmatic.

4. When substantial justice and technical considerations are pitted
against each other, cause of substantial justice deserves to be
preferred for the other side cannot claim to have vested right in
injustice being done because of a non-deliberate delay.

5. There is no presumption that delay is occasioned deliberately, or on
account of culpable negligence, or on account of malafides, a litigant
does not stand to benefit by resorting to delay. In fact he runs a

serious risk.



6. It must be grasped that judiciary is respected not on account of its
power to legalize injustice on technical grounds but because it is

)

capable of removing injustice and is expected to do so.’

From the above citation it is very clear that the Hon’ble Apex Court has
ruled that ordinarily a litigant does not benefit by lodging an appeal late
and if the Hon’ble Court does not condone delay, it can result in a
meritorious matter being thrown out at the very threshold and cause of
justice being defeated.

3.10 That the averments contained in paragraph 15 of the reply are wrong
and vehemently denied. It has already been mentioned that the order was
uploaded on the RERA portal on 24.03.2019 and therefore, the limitation
expired on 23.05.2019. The Hon’ble Supreme Court in case titled
Special Tehsildar vs K.V. Ayisumma, Civil Appeal No. 334 of 1993
reported in 1996 AIR (SC) 2750 has been pleased to hold that when the
delay was occasioned at the behest of the Government, it would be very
difficult to explain the day to day delay.

“2. It is now settled law that when the delay was occasioned at the behest
of the Government, it would be very difficult to explain the day to day
delay. The transaction of the business of the Government being done
leisurely by officers who had no or evince no personal interest at
different levels. No one takes personal responsibility in processing the
matters expeditiously. As a fact at several stages, they take their own time
to reach decision. Even in spite of pointing at the delay, they do not take
expeditious action for ultimate decision in filing the appeal. This case is
one of such instances. It is true that Section 5 of the Limitation Act

envisages explanation of the delay to the satisfaction of the Court and in



matters of Limitation Act made no distinction between the State and the
citizen. Nonetheless adoption of strict standard of proof leads to grave
miscarriage of public justice, it would result in public mischief by skilful

management of delay in the process of filing the appeal.”

From the above, it is clear that through Section 5 of the Limitation Act,
makes no distinction between the State and the citizen while filing an
appeal but as far as the Government departments are concerned, it would
be very difficult to explain the day to day delay.

3.11 That the appellant has not caused any deliberate delay in filing the
appeal but the delay is purely procedural. The Hon’ble Supreme Court in
the case titled State of Nagaland vs. Lipok AO and Others reported in
(2005) 3 SCC 752 has held that in condonation of delay of filing of
appeal by the State ‘“sufficient cause” has to be considered with
pragmatism in justice oriented approach rather than technical dedication
of sufficient cause for explaining every day’s delay-State cannot be put
on same footing as individual.

“It is axiomatic that decisions are taken by officers/agencies proverbially
at slow pace and encumbered process of pushing the files from table to
table and keeping is on table for conmsiderable time causing delay —
intentional or otherwise — is a routine. Considerable delay of procedural
red-tape in the process of their making decision in common feature.
Therefore, certain amount of latitude is not impermissible. If the appeals
brought by the State are lost for such default no person is individually
affected but what in the ultimate analysis suffers, is public interest. The
expression ‘“‘sufficient cause” should, therefore, be considered with

pragmatism in justice-oriented approach rather than the technical



detection of sufficient cause for explaining every day’s delay. The factors
which are peculiar to and characteristic of the functioning of the
governmental conditions would be cognizant to and requires adoption of
pragmatic approach in justice — oriented process. The court should
decide the matters on merits unless the cause is hopelessly without

merit.”

That the Hon’ble Supreme Court has delivered the land mark judgment
titled Manoharan vs. Shiv Ranjan and Other reported in (2014) 4
SCC 163 and in the said judgment much emphasis has been laid on
paragraph nos. 9 and 13 which are quoted herein-below:

“9. In the case of State of Bihar & Ors. vs. Kameshwar Prasad Singh &
Anr. (2000) 9 SCC 94, it was held that power to condone the delay in
approaching the Court has been conferred upon the Courts to enable
them to do substantial justice to parties by disposing the cases on merit.
The relevant paragraphs of the case read as under:

“11. Power to condone the delay in approaching the Court has been
conferred upon the Courts to enable them to do substantial justice to
parties by disposing of matters on merits. This Court in Collector, Land
Acquisition, Anantnag vs. Mst. Katiji (1987) ILL] 500 SC: 1987 (1)
ARC 288 held that the expression ‘sufficient cause’ employed by the
legislature in the Limitation Act is adequately elastic to enable the
Courts to apply the law in a meaningful manner which subserves the ends
of justice-that being the life purpose for the existence of the institution of
Courts. It was further observed that a liberal approach is adopted on

principle as it is realized that:



1. Ordinarily a litigant does not stand to benefit by lodging an appeal
late.

2. Refusing to condone delay can result in a meritorious matter being
thrown out at the very threshold and cause of justice being defeated.
As against this when delay is condoned the highest that can happen is
that a cause would be decided on merits after hearing the parties.

3. “Every day’s delay must be explained” does not mean that a pedantic
approach should be made Why not every hour’s delay, every second’s
delay ? The doctrine must be applied in a rational common sense
pragmatic manner.

4. When substantial justice and technical considerations are pitted
against each other, cause of substantial justice deserves to be
preferred for the other side cannot claim to have vested right in
injustice being done because of a non-deliberate delay.

5. There is no presumption that delay is occasioned deliberately, or on
account of culpable negligence, or on account of malafides, a litigant
does not stand to benefit by resorting to delay. In fact he runs a
serious risk.

6. It must be grasped that judiciary is respected not on account of its
power to legalize injustice on technical grounds but because it is

b

capable of removing injustice and is expected to do so.’

XXXX XXXX XXXX

12. After referring to the various judgment reported in New India
Insurance Co. Ltd. vs. Shanti Misra [1976] 2 SCR 266, Brij Inder Singh
vs. Kanshi Ram (1918) ILR 45 PC 94, Shakuntala devi Jain vs. Kuntal
Kumar [1969] 1 SCR 1006, Concord of India Insurance Co. Ltd. vs.




Nirmala Devi [1979] 118 ITR 507 (SC), Lala Mata Din v. A. Narayanan
[1970] 2 SCR 90, State of Kerala vs. E.K. Kuriyipe 1981 (supp) SCC 72,
Milavi Devi vs. Dina Nath (1982) 3 SCC 366, O.P. Kathpalia vs. Lakhmir
Singh AIR 1984 SC 1744 , Collector, Land Acquisition vs. Katiji (1987)
(1) ARC 288 SC, Prabha v. Ram Parkash Kalra 1987 supp (1) SCC 399,
G. Ramegowda, Major v. Sp. Land Acquisition Officer [1988] 3 SCR 198,
Scheduled Caste Co-op. Land Owning Society Ltd. v. Union of India AIR
1991 SC 730, Binod Bihari Singh v. Union of India AIR 1993 SC 1245,
Shakambari & Co. vs. Union of India AIR 1992 SC 2090, Ram Kishan vs.
UP. SRTC 1994supp (2) SCC 507 and Warlu vs. Gangotribai AIR 1994
SC 466, this Court in State of Haryana vs. Chandra Mani 2002 (143) ELT
249 (SC) held:

“....The expression ‘sufficient cause’ should, therefore, be considered with
pragmatism in justice-oriented process approach rather than the technical
detention of sufficient cause for explaining every day’s delay. The factors
which are peculiar to and characteristic of the functioning of pragmatic
approach injustice oriented process. The Court should decide the matters
on merits unless the case is hopelessly without merit. No separate
standards to determine the cause laid by the State vis-a-vis private litigant
could be laid to prove strict standards of sufficient cause. The Government
at appropriate level should constitute legal cells to examine the cases
whether any legal principles are involved for decision by the Courts or
whether cases require adjustment and should authorize the officers to take
a decision to give appropriate permission for settlement. In the event of
decision to file the appeal needed prompt action should be pursued by the
officer responsible to file the appeal and he should be made personally
responsible for lapses, if any. Equally, the State cannot be put on the same



footing as an individual. The individual would always be quick in taking
the decision whether he would pursue the remedy by way of an appeal or
application since he is a person legally injured while State is an
impersonal machinery working through its officers or servants.” To same
effect is the judgment of this Court in Special Tehsildar, Land Acquisition,
Kerala vs. K. V. Avisumma AIR 1996 SC 2750

In Nand Kishore v. State of Punjab (1995) 6 SCC 614 this Court under the

peculiar circumstances of the case condoned the delay in approaching this
Court of about 31 years. In N. Balakrishnan vs. M. Krishnamurthy 2008
(228) ELT 162 (SC) this Court held that the purpose of Limitation Act was

not to destroy the rights. It is founded on public policy fixing a life span
for the legal remedy for the general welfare. The primary function of a
Court is to adjudicate disputes between the parties and to advance
substantial justice. The time limit fixed for approaching the Court in
different situations is not because on the expiry of such time a bad cause
would transform into a good cause. The object of providing legal remedy
is to repair the damage caused by reason of legal injury. If the explanation
given does not smack mala fides or is not shown to have been put forth as
a part of a dilatory strategy, the Court must show utmost consideration to
the suitor. In this context it was observed in Balakrishna vs. Murthy”.

In the catena of judgments referred to above, the Power to condone the
delay in approaching the Court by late filing of cases has been conferred
upon the Courts to enable them to do substantial justice to parties by
disposing of matters on merits and the expression ‘sufficient cause’ used
in the proviso employed by the legislature in the Limitation Act is
adequately flexible to enable the Courts to apply the law in a meaningful

manner which sub-serves the ends of justice.



3.12 That the prayer clause in the reply of the respondent is denied. The
appellant has shown that the delay caused is merely procedural and has
not been caused due to any negligence on the part of the appellant. There
is sufficient reason for the delayed filing of 154 days of the appeal and

the same has been explained above in detail.

In the light of the facts and circumstances stated above, it 1s most
respectfully prayed before this Hon’ble Tribunal that it may kindly be
pleased to allow the said application for condonation of delay thereby,
condoning the delay and admit the appeal in the interest of justice.

We heard the learned counsel for both the parties and perused the
records.
The learned counsel for appellant submitted that the appellant has
explained the delay sufficiently if there remains any delay, that is purely
procedural. He further submitted that in all, there 1s delay of 154 days in
filing the instant appeal, but the appellant being a Government
Department, cannot be expected to explain the day to day delay. The
learned counsel cited several cases in support of his contentions.

Vehemently rebutting the argument of appellant’s counsel, the
counsel for respondent submitted that the appellant has failed to explain
the cause of delay sufficiently. As per averment of the appellant in instant
appeal no. 568/2019 it came to know about the impugned order dated
06.03.2019 on 24.03.2019 and in appeal no. 569/2019 it (appellant) came
to know about the impugned order dated 06.03.2019 on 08.03.2019.
Thus, the appellant has given contradictory statements only to mislead
this Hon’ble Tribunal hence, the delay condonation application deserves

to be dismissed.



He further submitted that the appellant being a Government
Department can not get any additional benefit regarding condonation of
delay. It will be treated like any other individual.

From the perusal of record, it is apparent that the impugned order
was passed on 06.03.2019 by the learned Regulatory Authority and
admittedly, it (i.e. impugned order) came to the knowledge of appellant
on 24.03.2019 through e-mail from the RERA office. Thereafter the
instant appeal was filed on 24.10.2019 1.e. after delay of 154 days while
it ought to be filed on or before 24.05.2019 in view of Section 44(2) of
the Act.

Now question arises—Whether appellant-has sufficiently explained
the delay of 154 days in filing the instant appeal ?

In this regard we perused the record. In delay condonation application
the applicant has mentioned that- after coming to know about the
impugned order it applied for certified copy of the orders, but could not
receive the same because the payment receipt misplaced some where and
the appellant was not aware that the payment receipt has to be presented
for obtaining the certified copy. The appellant again applied for certified
copy on 14.07.2019 in RERA office, at Gautam Budha Nagar but it was
not made available to the applicant on that date. After that appellant
visited Lucknow and met counsel Mr. Prashant Kumar and thereafter the
appeal was drafted but the file of appeal was misplaced by clerk some
where who had gone to his in-laws house to see one of his relative, who
was ill and from there he came back after 10 days.  Thereafter, the
appeal was redrafted and filed on 24.10.2019 in the Hon’ble Tribunal.

It is relevant to mention here that - For first time, when appellant

applied for certified copy? It must be mentioned in delay Condonation



Application but neither it has been mentioned in the delay condonation
application nor it has been mentioned in rejoinder affidavit dated
05.01.2021. It appears that intentionally this fact has not been disclosed
by the appellant.

The submission of the learned counsel for the appellant that the
appellant being a Government Department can not be expected to explain
the day to day delay, carries no substance because the law does not
distinguish between a Government Department and a common litigant.

It is settled provision of the law that — Everyone is equal before the
law and is entitled to equal protection of the law. (Article 14 of the
Constitution of India), therefore, in view of this provision the appellant-
Development Authority is not entitled to get any additional benefit
regarding condonation of delay in filing the instant appeal.

The next submission of the learned counsel for the appellant that in
instant appeal No. 568/2019 the impugned order dated 06.03.2019 came
to its knowledge on 24.03.2019 and in appeal No. 569/2019 the same
impugned order dated 06.03.2019 came to its knowledge on 08.03.2019
is misleading because the same impugned order in both the appeals must
came to the knowledge of the appellant-Development Authority on the
same date.

In catena of judgments the Hon’ble Supreme Court has held that the
explanation for condonation of delay must be satisfactory and there must
not be a lack of bonafide on the part of the appellant seeking condonation
of delay.

Undoubtedly, it is settled law that there should be a liberal and
pragmatic approach while dealing with the limitation application. The

Hon’ble Apex Court in the case of B. Madhuri Goud vs. Damodar



Reddy, (2012) 12 SCC 693, has laid down that-“There should be a
liberal, pragmatic, justice-oriented, non-pedantic approach while dealing
with an application for condonation of delay, for the courts are not
supposed to legalise injustice but are obliged to remove injustice.
Substantial Justice being paramount and pivotal the technical
considerations should not be given undue and uncalled for emphasis”.

But it is also settled proposition of law that the concept of liberal
approach, while dealing with the application for condonation of delay
does not mean that party seeking condonation of delay is exempted to
prove that “sufficient cause exists” for condonation of delay.

The applicant must satisfy the Court that he was prevented by any
“sufficient cause” from prosecuting his case, and unless a satisfactory
explanation is furnished, the Court should not allow the application for
condonation of delay. The Court has to examine whether the mistake is
bona fide or was merely a device to cover an ulterior purpose.

Hon’ble Supreme Court in the matter of Brijesh Kumar and
others vs. State of Harayana and other, 2014(11) SCC 351 has laid
down that:

“The Privy Council in General Fire and Life Assurance Corporation
Ltd. vs. Janmahomed Abdul Rahim, AIR 1941 PC 6, relied upon the
writings of Mr. Mitra in Tagore Law Lecturers 1932 wherein it has been
said that “a law of limitation and prescription may appear to operate
harshly and unjustly in a particular case, but if the law provides for a
limitation, it is to be enforced even at the risk of hardship to a particular
party as a Judge cannot, on applicable grounds, enlarge the time allowed
by the law, postpone its operation, or introduce exceptions not

recognized by law,



In the case of Esha Bhattacharjee vs. Managing Committee of
Raghunathpur Nafar Academy And Others (2013) 123 SCC 64, the
Hon’ble Supreme Court has observed as below:--

(i). Lack of bona-fides imputable to a party seeking condonation of delay
is a significant and relevant fact.

(ii). The concept of liberal approach has to encapsulate the
conception of reasonableness and it cannot be allowed a totally
unfettered free play.

(iii). The conduct, behaviour and attitude of a party relating to its
inaction or negligence are relevant factors to be taken into
consideration. It is so as the fundamental principle is that the courts
are required to weigh the scale of balance of justice in respect of
both parties and the said principle cannot be given a total go by in
the name of liberal approach.

(iv) An application for condonation of delay should not be dealt with in a
routine manner on the base of individual philosophy which is basically
subjective.

(v) If the explanation offered (for delay) is concocted or the grounds
urged in the application are fanciful, the courts should be vigilant not to
expose the other side unnecessarily to face such a litigation.

The Hon’ble Apex Court in the case of M/s Dehri Rohtas Light
Railway Company Ltd. vs. District Board, Bhojpu & Ors (1992) 2
SCC 598 observed that the real test to determine the delay is that the
petitioner should come to the Court before a parallel right is created and
that the lapse of time is not attributable to any laches or negligence.
Further, the Hon’ble Apex Court in the case of Post Master General &
ors vs. Living Media Limited and Anr (1992) 3 SCC 563 also observed



that in the matter of condonation of delay when there was no gross
negligence or deliberate inaction or lack of bona fides, a liberal
concession has to be adopted to advance substantial justice. The claim on
account of impersonal machinery and inherited bureaucratic
methodology of making several notes cannot be accepted in view of
modern technologies being used and available. The law of limitation
undoubtedly binds everybody including the Government and
condonation of delay is an exception and should not be used as an
anticipated benefit for the government departments. The law shelters
every one under the same light and should not be swirled for the benefit
of a few.

In the same case (Baswaraj case) the Hon’ble Apex Court has further

observed:

“The law on the issue can be summarised to the effect that where a case
has been presented in the court beyond limitation, the applicant has to
explain the court as to what was the “sufficient cause” which means an
adequate and enough reason which prevented him to approach the court
within limitation. In case a party is found to be negligent, or for want of
bona fide on his part in the facts and circumstances of the case, or found
to have not acted diligently or remained inactive, there cannot be a
justified ground to condone the delay. No court could be justified in
condoning such an inordinate delay by imposing any condition
whatsoever. The application is to be decided only within the parameters
laid down by this Court in regard to the condonation of delay. In case
there was no sufficient cause to prevent a litigant to approach the court

on time condoning the delay without any justification, putting any



condition whatsoever, amounts to passing an order in violation of the
statutory provisions and it tantamounts to showing utter disregard to the

legislature.”

In Basawaraj vs. Land Acquisition officer, (2013) 14 SCC 81, the
Hon’ble Supreme Court has held as below:

The term, “sufficient cause” means that the party should not have
acted in a negligent manner or there was a want of bona fide on its part
in view of the facts and circumstances of a case or it cannot be alleged
that the party has “not acted diligently” or “remained inactive”.

The applicant must satisty the court that he was prevented by any
“sufficient cause” from prosecuting his case, and unless a satisfactory
explanation is furnished, the court should not allow the application for
condonation of delay. The court has to examine whether the mistake is
bona fide or was merely a device to cover an ulterior purpose. (See also:
Manindra Land and Building Corpn. Ltd. V. Bhutnath Banerjee, AIR
1964 SC 1336, Mata Din v. A. Narayanan, (1969) 2 SCC 770: AIR 1970
SC 1953, Parimal v. Veena, (2011) 3 SCC 545: (2011) 2 SCC (Civ) 1 :
AIR 2011 SC 1150 and Maniben Devraj Shah v. Municipal Corpn. Of
Brihan Mumbai, (2012) 5 SCC 157 : (2012) 3 SCC (Civ) 24 : AIR 2012
SC 1629.

In Ramlal vs. Rewa Coalfields Ltd. 1962 (2) SCR 762: AIR 1962 SC
361 the Hon’ble Apex Court while construing Section 5 of the
Limitation Act has held that the Court should bear in mind two important
considerations while dealing with the explanation for condonation of
delay. Firstly, that the expiration of the period of limitation prescribed

for making an appeal gives rise to a right in favour of the decree holder



to treat the decree as binding between the parties and this legal right
which accrues to the decree holder by lapse of time should not be light-
heartedly disturbed, and secondly, that if sufficient cause for the delay is
shown discretion is given to the Court to condone the dely. The Apex
Court, however, has further ruled that:

It is however, necessary to emphasize that even after sufficient
cause has been shown a party is not entitled to the condonation of delay
in question as a matter of right. The proof of sufficient cause is a
condition precedent for the exercise of the discretionary jurisdiction
vested in the Court by S.5. If sufficient cause is not proved nothing
further has to be done; the application for condonation of delay has to be
dismissed on that ground alone. If sufficient cause is shown then the
Court has to enquire whether in its discretion it should condone the
delay. This aspect of the matter naturally introduces the consideration of
all relevant facts and it is at this stage that diligence of the party or its
bona fides may fall for consideration; but the scope of the enquiry while
exercising the discretionary power after sufficient cause is shown would
naturally be limited only to such facts as the Court may regard as

relevant.

In P.K. Ram Chandram v. State of Kerala, (1997)7 SCC 556, the
Hon’ble court observed:
“Law of limitation may harshly affect a particular party but it has to
be applied with all its rigours when the statute so prescribes and the
courts have no power to extend the period of limitation on equitable

grounds.” [page 558 para 6].



It is also worth noting here that- No premium can be given for total
lethargy or utter negligence of State Office/ Machinery/ instrumentality
and condonation of delay caused by such officers cannot be allowed as a
matter of course by accepting plea that dismissal on ground of limitation
will cause injury to public interest. [Maniben Devraj Shah vs.

Municipal Corporation of Brihan Mumbai, (2012) 5 SCC 157].

The law of limitation is founded on public policy. The object of
limitation is to put a quietus on stale and dead disputes. A person ought
not to be allowed to agitate his claim after a long delay. The period of
limitation fixes the life span of a legal remedy for the redress of legal
injury.

The object of law of limitation is to discourage continuity of litigation
and to bury all accumulated past disputes with the passage of time so that
there may be repose, peace and justice. (Sadguru Sharnanand Ji
Mahraj vs. Hai Kumar and Ors. 2013(6) ALJ 395).

On the basis of the above discussion, we are of the considered view
that the appellant has failed to give sufficient cause as well as cogent
reasons to condone the delay, hence, the delay condonation application
dated 24.10.2019 deserves to be rejected.

ORDER

The application dated 24.10.2019 for condonation of delay in filing

the instant appeal is rejected and consequently the Misc. Appeal No. 568

0f 2019 also stands dismissed.

(K.K. Jain) (T.B. Singh)
July.14, 2022 Technical Member Judicial Member
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Judgment, signed, dated and pronounced in the open Court.
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