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RESERVED JUDGMENT. 

BENCH-1 

THE UTTAR PRADESH REAL ESTATE APPELLATETRIBUNAL, 
AT 

LUCKNOW.  
 

 Appeal No. 169/2019 

 

Ajay Tiwary            ………………Appellant. 

     Versus 

M/s Kindle Infraheights Pvt. Ltd. & Anr.       ……Respondent. 

        (Complaint No.NCR144/04/0864/2019) 

     ------------- 

Hon’ble Mr. Justice (Dr.) D. K. Arora, Chairman. 
Hon’ble Mr. Kamal Kant Jain,Technical Member. 

1. This appeal was filed under Section 44(1) of the Real Estate (Regulation 

and Development) Act, 2016 (hereinafter referred to as ‘the Act 2016’) by 

Mr. Ajay Tiwary (hereinafter referred to as the ‘appellant/complainant’) 

against the order dated 17.06.2019 passed by the U. P. Real Estate 

Regulatory Authority, Gautam Budh Nagar (hereinafter referred to as 

‘Regulatory Authority’) in Complaint No. NCR144/04/0864/2019 

whereby the Regulatory Authority had disposed off the complaint of the 

appellant/complainant looking into the affidavit filed by the complainant 

in regard to full and final settlement which stated that complainant has 

granted consent to the respondent/company for deduction of cancellation 

amount from the amount paid by him to the company in respect to the 

booked unit.  

2. The facts of the case, in brief, are that the appellant booked Flat No. 201, 

2nd Floor, Tower-Delight, in “Sikka Kaamna Greens”-project of the 

respondent located at Plot No. GH-03/B, Sector 143, Noida, Uttar 

Pradesh. The appellant entered into a Builder Buyer Agreement on 

28.06.2012 with respect to the said flat in question. 

2.1 The appellant categorically stated that the appellant objected to some 

terms in the BBA at the time of signing of the agreement which were 
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unconscionable. The developer, besides giving other assurances, assured, 

before and at the time of signing of the agreement, that the flat shall be 

completed in a time bound manner without any time and cost overruns. It 

is pertinent to note that the project is still not complete and several buyers 

have filed criminal complaints before the Economic Offences Wing of the 

Delhi Police besides filing other proceedings in different fora. 

2.2 The flat was sold to the appellant for a total consideration of Rs. 

55,81,040/-. The appellant paid substantial amounts of money starting 

April, 2012. The total amount paid by the appellant against the flat is Rs. 

47,63,030/-. 

2.3 Considering the pace and status of the project and other factors, the 

appellant decided to withdraw from the project and requested the 

respondents to cancel the allotment and refund the amount so paid by the 

appellant. It is pertinent to mention that the appellant had been paying his 

bank EMIS/PEMIS and had to take a call if the project could be 

completed successfully in future and financially viable for him. 

2.4 In pursuance to the verbal correspondences with the respondents where 

the respondents had agreed for cancellation of the flat after deducting 

nominal charges, the appellant formally approached the respondents in or 

around May, 2014 for cancellation of the flat and refund of the amount so 

paid. 

2.5 The appellant was asked to deposit the required documents including a 

blank stamp paper. The appellant had objected to the submitting of a 

blank and signed stamp paper but the respondents did not agree and stated 

that it is a standard cancellation and legal procedure. The appellant was 

clearly told that in case he doesn't submit the stamp paper as above, the 

respondents shall not process the cancellation and he is free to move 

courts for the same and get the refund. The appellant proceeded as 

directed on trust considering that it shall speed up the cancellation 

procedure. 

2.6 When the appellant went to the office of the respondents, he was given a 

paper on which he was asked to sign. The appellant signed but also 

qualified his signatures by mentioning the outcome of the earlier 

discussions with the respondents in terms of the amount of deduction. The 
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respondents objected to the same and tore the document and brought a 

new copy and asked him to sign without mentioning anything. The 

appellant did as directed trusting that the respondents shall proceed as 

discussed. 

2.7 The respondents had assured that the refunds will be initiated within 90 

days and which was not done. After 90 days the respondents started 

negotiating on the disbursal of the refund amount. They stated that the 

disbursal shall be released in installments of Rs. 2,00,000/- each to be 

given by cheque every month. This was objected to by the respondents 

since the appellant demanded interest on the balance amount till the entire 

balance refund amount is refunded to him. On his objection and after 

discussing with the Chairman, the respondents took a unilateral decision 

to release the payments in installments of Rs. 5,00,000/- without interest. 

2.8 The respondents started releasing the amounts starting February, 2015 

through cheques and the last cheque was issued in October, 2015. 

Throughout the process of refund the cheques issued by the respondents 

were returned unpaid on four occasions. Cheque Nos . '003322' and 

'004895' were returned unpaid four times and the appellant had to run to 

their office every time the cheques got dishonored. Appellant was 

harassed repeatedly. That till the clearing of the last cheque, the 

respondents refunded only Rs. 37,19,002/- to the appellant from the Rs. 

47,63,030/- paid by him. Therefore the respondents deducted around Rs. 

10,44,028/- as cancellation charges which has no basis and is extremely 

unreasonable. 

2.9 Feeling aggrieved by the situation, the appellant preferred complaint on 

23.04.2019 before the Regulatory Authority bearing Complaint no. 

NCR144/04/0864/2019, seeking refund of the remaining amount 

alongwith interest from the respondents.   

2.10 The Regulatory Authority decided the complaint vide order dated 

17.06.2019, as contained in para 1 above.  

3. The appellant has challenged the impugned order dated 17.06.2019 passed 

by the Regulatory Authority on the following grounds:- 
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A. That the appeal was dismissed without any hearing and without 

adhering to the principles of natural justice. The appellant did not 

get a chance to explain his case and the appeal was dismissed in 

favour of the respondents relying solely on the reply filed by the 

respondents. 

B. That the Hon'ble Authority did not go into the question that the 

amount deducted by the respondents by way of cancellation charges 

cannot be arbitrary and the respondents cannot deduct any amount 

which is unreasonable and as per their whims and fancies. 

C. That the Hon'ble Authority also erred when it relied on an affidavit 

filed by the respondents. The said affidavit was procured and 

drafted by the respondents fraudulently. The said affidavit is 

disputed by the appellant. 

D. That the Hon'ble Authority also did not consider the settled position 

of law that such builder buyer agreements are one - sided 

agreements tilted in favour of the builder and disturbs the level 

playing field between the buyer and the builder . It is relevant to 

highlight clause 22 which requires the allottee to pay an interest @ 

24 % p.a. on delayed payments whereas if there is any delay in the 

construction of the flat , the developer / builder shall pay a mere 

Rs.5/- per sq.ft. Moreover, the said clause is contrary to the Real 

Estate (Regulation and Development) Act, 2016 and more 

specifically section 2(za) of the Act. 

E. That the Hon'ble Authority also did not consider the conduct of the 

respondents throughout the whole process of refund. The 

respondents initially assured that the money shall be refunded in 90 

days. After 90 days, it unilaterally took a decision that the amount 

shall be released in instalments of Rs. 2 lakhs without interest. The 

same was then revised to Rs. 5 lakhs each month. The cheques 

issued by the respondents were dishonoured on atleast four 

occasions for which the appellant had to run to their offices to 

request them to issue new cheques. 
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F. That without prejudice to the fact that the affidavit is disputed, the 

appellant has nowhere consented or stated that the respondents can 

deduct around Rs. 10,00,000/- towards cancellation charges. 

G. That the Hon'ble RERA authority also erred when it did not 

consider that the respondents are themselves in default in 

discharging their obligations. The whole project is still incomplete. 

The home buyers have approached the EOW, Delhi Police since 

there may be allegations of diversion of funds, cheating, Criminal 

breach of trust etc. 

H. That it is a settled principle of law that a judicial/quasi-judicial 

body is required to pass reasoned/speaking orders after hearing 

both the parties. There were no arguments in the present matter 

before the authority and the impugned order was passed solely 

relying on the reply of the respondents. 

I. That it is a settled principle of law that in a case where the 

bargaining power of the two parties are unequal, any unjust 

condition thrusted upon the weaker party would attract the wrath of 

section 23 of the Indian Contract Act, 1872. The deduction of 10 % 

as earnest money, 15% as cancellation and other charges, 

Government taxes, Brokerage commission, interest on delayed 

payments, administrative charges incurred on documentation, file 

processing charges etc as mentioned in the builder buyer 

agreement is unconscionable and is prohibited by law and contrary 

to public policy. The same does not bind the appellant in any 

manner. 

 Hindustan Times and Ors v. State of U.P and Ors, (2003) 1 SCC 

591 

J. That the Hon'ble RERA Authority also did not consider that the 

affidavit relied upon by the respondents is not a valid affidavit in 

the eyes of law. 

K. That it is a settled proposition of law that incorporation of one-

sided clauses in the agreements, especially the builder buyer 

agreements, constitutes an unfair trade practice since it adopts 
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unfair methods or practices for purposes of selling the flats by the 

builder. 

Pioneer Urban Land & Infrastructure Ltd v. Govindan 

Raghavan, Civil Appeal No. 12238/2018 (Hon'ble Supreme 

Court) 

L. That in Central Inland Water Transport Corporation Limited and 

Ors. v. Brojo Nath Ganguly and Ors., (1986) 3 SCC 156, the 

Hon'ble Supreme Court has held that " ..... principle is that the 

courts will not enforce and will , when called upon to do so, strike 

down an unfair and unreasonable contract, or an unfair and 

unreasonable clause in a contract, entered into between parties 

who are not equal in bargaining power ..... " 

M. That it is a settled position of law that that parties are not bound by 

illegal clauses/agreed terms and conditions. The object of an 

agreement which has no legal sanction is unlawful and therefore 

contrary to the public policy. The Hon'ble Courts cannot enforce 

such agreements. 

4. The appellant has  prayed for the following reliefs:- 

a) Pass an order setting aside the impugned judgment/order dated 

17.06.2019 of the Hon'ble Real Estate Regulatory Authority, 

Gautam Budh Nagar, Greater Noida, Uttar Pradesh; 

b) Pass an order remanding the matter back to the Hon'ble RERA 

Authority to be adjudicated afresh with liberty to raise all the 

contentions before the Hon'ble Authority; 

c) Pass an order setting aside the arbitrary, unconscionable and one 

sided clauses in the Builder Buyer agreement; 

5. This matter is pending since 16.08.2019. In the meantime, the appeal was 

dismissed for want of prosecution. Subsequently, restored vide order 

dated 25.07.2022. On the said date Shri Anurag Arora, learned counsel for 

the respondent stated that he has no instruction in the matter. As such, 

while listing the matter for hearing on 17.08.2022, we directed Shri 

Anurag Arora to seek instruction in the matter and the respondents were 
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also directed that if they want to engage another counsel, the presence of 

the other counsel be ensured on the next date of listing. While fixing the 

date for 17.08.2022, it was also made clear that the appeal will not be 

adjourned on the next date on any count and if no one appears on behalf 

of the respondent, the matter will be heard ex-parte against the 

respondents. 

5.1 On 17.08.2022, Shri Anurag Arora, learned counsel for the respondent 

appeared and submitted that he informed today’s date telephonically to the 

respondent, but still he has no instructions. 

5.2 Thereafter, taking into consideration the order dated 25.07.2022 and the 

fact that the respondents were directed that if they want to engage another 

counsel, the presence of the other counsel be ensured on the next date of 

listing. The order dated 25.07.2022 was uploaded on the portal. On 

uploading of the order, an auto-generated link goes on the email IDs of the 

parties, who can download the same. Further, appreciating the fact that 

Shri Anurag Arora has also informed the respondents telephonically about 

the order passed on 25.07.2022 and as the respondents did not choose to 

ensure the presence of their counsel and taking into consideration the fact 

that the matter is of 2019, we were left with no other option but to proceed 

ex-parte against the respondent and accordingly the order was passed 

while listing the dated for 05.09.2022 for ex-parte proceeding against the 

respondent. 

5.3 Shri Abhinav Sharma, learned counsel for the appellant informs that he 

has sent the copy of order dated 17.08.2022 on the email ID of the 

respondent and as per the direction of the Tribunal, the Registry has also 

sent the copy of the said order through email to the respondent on 

23.08.2022. 

5.4 On 05.09.2022, Shri Sunendra Kumar, Advocate appeared on behalf of 

the respondent and submitted that he has filed his vakalatnama on 

03.09.2022 and he may be granted 2 days’ time for filing application for 

recall of order dated 17.08.2022 and the supplementary affidavit in 

pursuance to earlier order dated 17.08.2022 explaining the conduct of the 

respondent. This further showed the non-seriousness of the respondent 

and the fact that the respondent wants to delay the matter otherwise there 
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was no occasion and if the respondent wanted to move an application for 

recall of order dated 17.08.2022, the same ought to have been filed 

alongwith vakalatnama of new counsel i.e. Shri Sunendra Kumar Mishra. 

Further, the portal of the Tribunal works 24 hours, therefore there is no 

office time restriction for uploading any application/documents by either 

of the parties. Therefore in the absence of any application for recall of 

order dated 17.08.2022, we proceed to hear the counsel for the appellant. 

6. Heard Shri Abhinav Sharma, learned counsel for the appellant. 

7. On the basis of pleadings, documents available on record and the 

submissions of learned counsel for the appellant, the admitted position is 

that appellant booked Flat No. 201, 2nd Floor, Tower-Delight, in “Sikka 

Kaamna Greens”-project of the respondent located at Plot No. GH-03/B, 

Sector 143, Noida, Uttar Pradesh and a Builder Buyer Agreement was 

executed between the appellant and the respondent indicating the total 

consideration of the unit as Rs. 55,81,040/- with respect to flat in question 

on 28.06.2012. 

7.1 As per submission of learned counsel for the appellant a total 

amount of Rs. 47,63,030/- was paid by the appellant to the 

respondent against the flat in question. Learned counsel for the 

appellant during the course of submissions drawn out attention to 

the receipts paid by the appellant dated 26.04.2012 for Rs. 

1,00,000/-, dated 30.04.2012 for Rs. 4,20,700/-, dated 23.05.2012 

for Rs. 500/-, dated 04.06.2012 for Rs. 5,20,200/-, dated 18.06.2012 

for Rs. 5,20,700/-, dated 25.10.2012 for Rs. 8,57,780, dated 

08.01.2013 for Rs. 5,20,700/-, dated 25.04.2013 for Rs. 5,20,700/- 

and dated 25.04.2013 for Rs. 5,20,700/- (annexed as Annexure No. 

A4 to the memo of appeal). 

7.2 As per Clause 26 of the Flat Allotment Agreement dated 

28.06.2012, the respondent/developer was to make endeavour to 

complete the development/construction of the Flat within 40 

months from the date of start of casting of the raft of the respective 

tower in which the allotted flat is situated and the said period may 

vary for ± 6 months, subject to force majeure conditions, regular 
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and timely payments by the allottee, availability of building 

material etc. 

7.3 Learned counsel for the appellant submitted that the payment of 

amount of Rs. 5,20,700/- towards the 10% of BSP as per the 

payment schedule for start of raft casting was made on 18.06.2012. 

Thereafter, by adding 40 months, the development/construction of 

the flat ought to be completed till October 2015. The appellant vide 

letter dated 25.11.2014 requested for cancellation/surrender of the 

application for booking indicating therein that due to unavoidable 

circumstances and the reasons which are purely personal to him, he 

wish to surrender his application for booking of Flat bearing No. 

201 on second floor in Delight Tower, situated at Sikka Kaamna 

Greens, Sector- 143, Noida and requested for refund of the money 

as per the terms of the application duly executed and accepted by 

him after deduction of the service tax, administrative charges, 

brokerage, etc. if applicable from the amount paid by him to the 

company under the said application for booking, further stating 

therein that the application for surrender/cancellation was being 

preferred by him due to his personal reasons, out of his free will and 

his decision to surrender the application has nothing to do with the 

company followed by an affidavit. 

7.4 The respondent refunded the total amount of Rs. 37,19,002/- in 

installments against the total payment of Rs. 47,63,030/- while 

deducting an amount of Rs. 10,44,028/- as cancellation charges. 

7.5 The appellant feeling aggrieved against the action of the respondent 

of making deduction from the deposited amount preferred a 

complaint on 23.04.2019 before the Regulatory Authority and the 

same was decided vide order dated 17.06.2019. The appellant 

preferred the instant appeal against the order of the Regulatory 

Authority raising various grounds. 

8. In order to examine the issue involved in the instant appeal and on the 

basis of the record we deem it proper to frame the following questions:- 
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(1) Whether application for cancellation and refund of the amount was 

submitted by the appellant to the respondent after expiry of the 

proposed date of possession as per the Flat Allotment Agreement 

dated 28.06.2012? 

(2) Whether there is any clause/provision in the Flat Allotment 

Agreement dated 28.06.2012 for treating any amount as earnest 

money? 

(3) Whether there was any clause/provision in the Flat Allotment 

Agreement dated 28.06.2012 for forfeiture of the earnest money in 

case of cancellation and seeking refund by the allottee before the 

proposed date of possession? 

(4) Whether there is any illegality or perversity in the impugned order 

dated 17.06.2019? 

(5) Whether the appellant is entitled to seek refund for entire deposited 

amount towards the booked unit with the respondent? 

8. Before proceeding further, some relevant clauses of Flat Allotment 

Agreement dated 28.06.2012 needs to be reiterated for convenience:- 

Clause 1.4- “Earnest Money”: 10% of the total consideration for 

the Flat being allotted to the Allottee(s) shall mean and constitute 

the Earnest money for the purpose of the present agreement. 

Clause 26. That the Developer shall endeavour to complete the 

development/construction of the Flat within 40 months from the 

date of start of casting of the raft of the respective tower in which 

the allotted flat is situated and which period may vary for ± 6 

months subject, however, always to the force majeure conditions, 

regular and timely payments by the Allottee(s), availability of 

building material etc., change of laws by Government/local 

authorities, or for any other reason of similar nature out of the 

reasonable control of the Developer, etc. No claim by way of 

damage or compensation shall lie against the Developer in case of 

delay in handing over of the possession on account of the aforesaid 

reasons or any other reasons beyond the control of the Developer 
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and the Developer shall be entitled to a reasonable extension of 

time for the delivery of possession of the flat to the Allottee (s). In 

case of delay in construction of the flat for any other reasons than 

those specified above, the Developer shall pay a sum at the rate of 

Rs. 5/- (Rs. Five only) per sq. ft. of super area per month for the 

delayed period beyond the grace period of 6 month, which shall 

include of any/all damages, compensation, claims for delayed 

possession, provided however, that the Flat Allottee(s) has made 

timely payment of all installments towards the consideration of the 

said Flat in time and without any delay to the Developer. 

Clause 48. That the Flat Allottee (s) hereby agree/s that out of the 

amount (s) paid/payable by him/her/them for the said Flat allotted 

to him/her/them/it, the Developer shall treat 10 % of total 

consideration of the flat, as earnest money to ensure fulfillment of 

all the terms and conditions by the Flat Allottee(s), as contained in 

the Agreement. The Flat Allottee(s) hereby authorizes the 

Developer to forfeit the Earnest Money together with any other 

amount required to be paid by the Flat Allottee(s) in case of any 

default/breach of this agreement by him/her or in case of 

cancellation of the booking/allotment for any reason whatsoever 

including but not limited to the cases wherein the Allottee(s) 

him/her/itself applies/requests for cancellation of the allotment 

agreement with the Developer and balance amount, if any, shall be 

refunded to the Flat Allottee(s) upon fulfillment of such conditions 

as provided/stipulated in the present agreement. 

Clause 49. That the timely payment of installments indicated in the 

payment schedule/plan is the essence of this agreement. If any 

installments as per the schedule is not paid when it become due the 

developer shall charge interest at the rate of 24% p.a. for any 

delay in payments upto 3 months. If the Allottee(s) defaults in 

making payment of the outstanding amount for three consecutive 

months on any of the payment/installment as stipulated by this 

agreement , the allotment shall automatically stand cancelled 

without any prior notice to the Allottee(s) and the Allottee(s) 

thereafter shall have no charge, lien, interest, right or any other 
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claim on the flat. In case of default/breach or upon 

request/application for cancellation by the Flat Allottee(s), in 

addition to the forfeiture of the earnest money, the Developer shall 

also be entitled to deduct 15% of the total consideration of the said 

flat towards the cancellation charges and any other charges 

incurred by the Developer and the Flat Allottee(s) hereby 

specifically authorises the Developer to recover such amounts from 

the Flat Allotte(s) whether by way of deductions from the amounts 

already paid by the Flat Allottee(s) towards the booking/allotment 

or otherwise. 

Clause 52. …..In case of any termination of the present 

agreement/allotment by the Developer for any reason(s) 

whatsoever or upon the specific request/application of the Flat 

Allottee(s) for the termination/cancellation of this 

agreement/allotment the Flat Allottee(s) clearly understand, 

undertake, agree and hereby authorises the Developer to the 

forfeiture of the earnest money and cancellation charges together 

with any interest on delayed installments/payments due or payable 

out of the amounts paid by him and the allotment of the Flat shall 

stand cancelled . In case of such cancellation Flat Allottee(s) 

hereby also agrees and authorizes the Developer to forfeit, out of 

the amounts paid by him, any amount towards the …………….other 

payments due or payable, the amount paid by the Developer 

towards the taxes paid to the government/other authorities 

pursuant to the present booking/allotment, the amount of 

brokerage/commission paid (if any) by the Developer towards the 

booking/allotment of the said Apartment from the amounts paid by 

the Flat Allottee(s). The amount paid over and above the earnest 

money and after the adjustment of other charges/expenses incurred 

by the Developer as provided hereinabove, if any, shall be 

refunded to the Flat Allottee(s) by the Developer without any 

interest and only after the re allotment of the said Flat. Before 

claiming such refund, if any, the Flat Allottee(s) shall provide an 

NOC from the broker if he/she/it had got the booking through a 

broker, shall submit/return all the original 
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documents/agreements/receipts pursuant to such booking with the 

Developer, shall execute such documents as may be prescribed by 

the Developer for the purpose of such 

cancellation/termination/refund and shall fulfill such other and 

further conditions as may be prescribed by the Developer in this 

regard. The administrative charges incurred on documentation, 

commission paid to the dealer, amounts levied/leviable by the 

government/authorities towards the taxes, cesses, etc. as per the 

provisions of law, interest on delayed payments or any other 

charges paid by the Allottee(s) to the Developer towards the 

processing of the file on the delayed payments shall always be 

considered to be the non-refundable amount(s) and shall not be 

refunded by the Developer to the Flat allottee(s) under any 

circumstances. 

11.  Issue No. (1) is whether application for cancellation and refund of the 

amount was submitted by the appellant to the respondent after expiry of 

the proposed date of possession as per the Flat Allotment Agreement 

dated 28.06.2012? 

11.1 As per Clause 26 of the Flat Allotment Agreement dated 

28.06.2012, the respondent/developer was to make endeavour to 

complete the development/construction of the Flat within 40 

months from the date of start of casting of the raft of the respective 

tower in which the allotted flat is situated and the said period may 

vary for ± 6 months. 

11.2 Though the appellant paid the booking amount on 26.04.2012, but 

as per the Clause 26 of the Flat Allotment Agreement the start date 

will be calculated from the start of casting of the raft of the 

respective tower in which the allotted flat is situated. The payment 

of amount of Rs. 5,20,700/- towards the 10% of BSP as per the 

payment schedule for start of raft casting was made on 18.06.2012. 

According to this, the ends date of the construction comes to 

17.01.2016 and the appellant requested for cancellation/surrender 

vide letter dated 25.11.2014 of the application for booking 

indicating therein that due to unavoidable circumstances and the 
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reasons which are purely personal to him, he wish to surrender his 

application for booking of Flat. Hence it is clear that the appellant 

made request much prior to the end date of construction according 

to the terms of the agreement. Issue no. (1) is answered 

accordingly. 

12. Issue no. (2) is whether there is any clause/provision in the Flat 

Allotment Agreement dated 28.06.2012 for treating any amount as 

earnest money. 

12.1 A perusal of Clause 1.4 terms and conditions of the Flat Allotment 

Agreement dated 28.06.2012 submitted by the appellant indicates 

10% of the total consideration for the flat being allotted to the 

allottee shall mean and constitute the Earnest money for the 

purpose of the present agreement. 

12.2 The provisions of Clause 1.4 terms and conditions of the Flat 

Allotment Agreement clearly indicate the constitution of earnest 

money to the extent of 10% of the total consideration for the flat 

being allotted to the allottee shall mean and constitute the Earnest 

money. Thus, we are of the considered view that there is a clause in 

the Application Form for Allotment of an Apartment for 

constituting the earnest money. Issue no. (2) is answered 

accordingly. 

13. Issue no. (3) is whether there was any clause/provision in the Flat 

Allotment Agreement dated 28.06.2012 for forfeiture of the earnest 

money in case of cancellation and seeking refund by the allottee before 

the proposed date of possession. 

13.1 A perusal of Clause 48 fairly indicates that the developer shall treat 

10% of total consideration of the flat, as earnest money to ensure 

fulfillment of all the terms and conditions by the allottee, as 

contained in the Agreement. The allottee authorized the developer 

to forfeit the Earnest Money together with any other amount 

required to be paid by the allottee in case of any default/breach of 

this agreement by him/her or in case of cancellation of the 

booking/allotment for any reason whatsoever including but not 
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limited to the cases wherein the allottee him/her/itself 

applies/requests for cancellation of the allotment agreement with 

the Developer and balance amount, if any, shall be refunded to the 

flat allottee. Issue no. (3) is answered accordingly. 

14. By means of Issue no. (4) we are required to examine whether there is 

any illegality or perversity in the impugned order dated 17.06.2019. 

14.1  The Regulatory Authority, after exchange of pleadings examined the 

complaint of the appellants and taking into consideration the 

provisions of Clause 1.4 read with Clause 48 came to the conclusion 

that the appellant himself requested to cancel his booking/allotment 

before the proposed date of completion of the construction, therefore, 

after deducting the advance money the remaining amount was 

already refunded to the appellant, hence the Regulatory Authority  

disposed off the complaint while perusing that the respondent has 

refunded an amount of Rs. 37,19,002/- and the affidavit to this effect 

by the plaintiff is also annexed on the file. Thus the Regulatory 

Authority found no force to carry on the suit. 

14.2  In our considered view, as far as deduction is concerned, the 

Regulatory Authority has rightly considered deduction of earnest 

money from the amount deposited by the appellant, but the 

Regulatory Authority should have examined the deducted amount 

as per Clause 48 of the Flat Allotment Agreement dated 

28.06.2012. Till the date of request of cancellation the allottee was 

paying the required installment. May be due to some personal 

reasons/circumstances (as the allottee has mentioned in his 

application for cancellation of booking), he wished to withdraw 

from the project. Only due to withdrawal of the allottee, it cannot 

be said that the allottee has breached the agreement. If any allottee 

doesn’t make timely payments of his/her installment, then it can be 

said that the allottee is a defaulter in making payment and he/she 

breached a contract/agreement. In this case the allottee was making 

the payment of installments as per the schedule plan. 

14.3 As per aforesaid Clause, “the Developer shall treat 10 % of total 

consideration of the flat, as earnest money”. From the pleadings it 
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reveals the total sale total consideration was Rs. 55,81,040/- and 

the appellant refunded an amount of Rs. 37,19,002/- (i.e. 66.63% of 

the total sale consideration), whereas, the total amount paid by the 

appellant against the flat is Rs. 47,63,030/- (i.e. 85.34% of the total 

sale consideration). According to Clause 48 of the Flat Allotment 

Agreement, the respondent could have deducted 10% of the 

amount of the total sale consideration, whereas the respondent has 

deducted more than 10% amount of the total sale consideration. We 

are of the considered view that as far as deduction is concerned, the 

deduction is correct in its place but it ought to have been seen that 

10% should have been deducted according to Clause 48 of the 

agreement, which means that the respondent company could only 

deduct Rs. 5,58,104/- as per the agreement and the amount of Rs. 

42,04,926/- should have been refunded to the allottee. 

14.4 Thus, in our considered view learned Regulatory Authority failed 

to examine the issue & grievance of the appellant correctly, which 

is not sustainable in the eyes of law apart from being perverse. 

Issue no. (4) is answered accordingly. 

15. Issue no. (5) is whether the appellant is entitled for entire deposited 

amount towards the booked unit with the respondent on seeking refund. 

15.1 The appellant vide letter dated 25.11.2014 requested for 

cancellation/surrender of the application for booking indicating 

therein that due to unavoidable circumstances and the reasons 

which are purely personal to him, he wish to surrender his 

application for booking of Flat bearing No. 201 on second floor in 

Delight Tower, situated at Sikka Kaamna Greens, Sector- 143, 

Noida and requested for refund of the money as per the terms of the 

application duly executed and accepted by him after deduction of 

the service tax, administrative charges, brokerage, etc. if applicable 

from the amount paid by him to the company under the said 

application for booking, further stating therein that the application 

for surrender/cancellation was being preferred by him due to his 

personal reasons, out of his free will and his decision to surrender 
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the application has nothing to do with the company followed by an 

affidavit. 

15.2 The appellant requested before the proposed date of completion of 

the construction on his own reasons and consented to deduct 

service tax, administrative charges, brokerage, etc. if applicable 

from the amount paid by him to the company. We are of the 

considered view that the deduction was correct according to the 

agreement, but there is a lacuna in calculation of deduction. Issue 

no. (5) is answered accordingly. 

16. Considering the aforesaid facts and circumstances of the case, we are of the 

considered view that the amount deposited by the appellant with the 

respondent Company was constituting the earnest money to the extent of 

10% of the total sale consideration and the amount which has been 

forfeited by the respondent company is more than the 10% of the total sale 

consideration and hence the amount which is excessively forfeited by the 

respondent company deserves to be refunded to the appellant.   

17.  In view of the preceding observations, after examining the pleadings on 

record and submissions of learned counsels for the parties, we are of the 

view that the judgment and order dated 17.06.2019 passed by the 

Regulatory Authority in Complaint No. NCR144/04/0864/2019 (Ajay 

Tiwari Vs. M/s Kindle Infraheights Pvt. Ltd. & Ors.) is not sustainable in 

the eyes of law in its totality, as the Regulatory Authority failed to take into 

consideration that the deduction cannot be made more than 10% of the total 

sale consideration. Accordingly, the impugned order is hereby set aside, 

and we partly allow the appeal with the following directions:- 

(i) The respondent is directed to refund the amount to the appellant, 

deducted/forfeited over & above of the earnest money of 10% of the 

total sale consideration as calculated in para 14.3 above. 

(ii) The amount will be refunded with an interest at the rate of MCLR+ 

1% from the period it remained with the respondent till the date of 

actual payment after passing of this judgment. 

(iii) The respondent is further directed to comply this order within 45 

days from the date of receipt of this order. 
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(iv) The appellant is at liberty to approach the U.P. Real Estate 

Regulatory Authority for execution of this order in case of non-

compliance within the time frame fixed by this Tribunal.  

(v) No order as to costs.  

 

Dated: 28.09.2022  
GauravSri/-    (K.K. Jain)        (D.K. Arora) 


