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The present appeal has been preferred by Shri Deepak Pandey
(hereinafter referred to as the ‘appellant’) under Section 44(1) of the
Real Estate (Regulation and Development) Act 2016 (hereinafter
referred to as ‘the Act 2016’) against the order dated 28.05.2021
passed by the Real Estate Regulatory Authority, Regional Office,
Gautam Budh Nagar (hereinafter referred to as the ‘Regulatory
Authority’) in Complaint No. NCR145/10/64069/2020, whereby the
Regulatory Authority directed the respondent/promoter to execute the
sale-deed in favour of the appellant/complainant within 30 days after

receiving the balance amount from the appellant.

The facts of the case, in brief, are that respondent no. 2 (M/s Anthem
Yash Kirti Infracity Pvt. Ltd.) launched a Residential Project, namely,
OZONE CLASSIC AT RAJ NAGAR EXTENTION GHAZIABAD,
U.P. (hereinafter referred to as the ‘Project’) The appellant visited the
site of the project and on the assurance of authorized representative of
respondent no. 2 for the timely delivery of the possession of the unit,
booked Unit No. 1005, Tower B-1, Ozone Classic of size of 990 sq. ft.
The total payment made to the respondent no. 2 by the appellant from
the date of booking i.e. from March 2014 till August 2016 was
Rs. 9,19,819/-.
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The appellant noticed that no improvement was being made by the
builder at the site of the Project till 2017, then in the year 2017, he
visited several times at the site office and demanded for possession of
the unit or refund of payment made till that date from the respondent
no. 2. The appellant was told by respondent no. 2 that there was delay
due to delay in approval of the Project Plan by the Government
Authorities. The appellant regularly followed up the issue and
requested the respondent no. 2 to either provide possession of the unit
in question or refund the amount. Then it was proposed by respondent
no. 2 to transfer the Unit from the present Project to another Project,
namely, ‘FORTUNE RESIDENCY’ of respondent no. 1. The
appellant was told by respondent no. 2 that respondent no. 1 and they
are business partners in ‘FORTUNE RESIDENCY PROJECT’ and his
amount i.e. Rs. 9,19,.819/- will be transferred to the FORTUNE
RESIDENCY PROJECT account and he will get the possession

within few months.

The appellant visited Fortune Residency Project site office at Raj
Nagar Extension with respondent no. 2, where respondent no. 1
offered to transfer 3 BHK Unit No. G-1006, 10™ Floor, Type-
DAFFODIL at Fortune Residency with Price of Rs. 41,79,500/- and
told to adjust the already paid amount of Rs. 9,19, 819/- in the price of
Unit No. G-1006, 10" Floor, Type-DAFFODIL at Fortune Residency.
The appellant had been given no other option by the respondent no. 1
and 2, and he agreed on the same and the paper work was initiated by
respondent no. 1. The Builder Buyer Agreement dated 18.11.2017 was
executed between the appellant and respondent no. 1. The respondent
no. 1 provided an allotment letter dated 19.12.2017 for Unit No. G-
1006.

The respondent no. 2 transferred the amount of Rs.9,19,819/- to
respondent no. 1 and the respondent no. 1 acknowledged receiving of
the payment through cheque no. 001169 dated 22.12.2017 in receipt
no. 8633 dated 22.12.2017 for Rs. 9,19, 819/- and receipt no. 8639
dated 26.12.2017 for Rs. 11,000/- for payment done through cheque
no. 119518 dated 18.11.2017. The respondent no. 1 also
acknowledged the receiving of total amount of Rs.9,19,819/- in
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demand letter dated 30.12.2017. The loan was got sanctioned by the
State Bank of India, Ghaziabad Branch, on 31.12.2017 and Tripartite
Agreement dated 06.01.2018 was executed between borrower and
respondent no. 1 as well as State Bank of India, Branch-Ghaziabad as
Lender. The State Bank of India, Branch-Ghaziabad as per the terms
and condition of tripartite agreement disbursed the sanctioned loan
amount of Rs. 30,39,842/- to respondent no. 1 against allotment of

Unit No. G-1006.

The respondent no. 1 issued offer of possession letter dated
07.03.2018 to appellant and in continuation of the same and promises
made by the respondent no. 1, the appellant also deposited the balance
amount of Rs. 2,07,500/-. The appellant also paid other charges of Rs.
29,500/- through cheque no. 119520 dated 07.03.2018 and Rs.
41,300/- through cheque no. 119521 dated 14.04.2018 against
facilities including power back up, meter installation etc. demanded by
respondent no. 1. In the month of September 2018, the respondent no.
1 delivered the physical possession of the said unit to appellant with
promise to execute the registry for the unit in few months. The
appellant started residing in the said unit and started paying all the

maintenance and other charges.

The respondent no. 1 informed the SBI Branch Ghaziabad regarding
the registry of the Unit No. G-1006 and the stamp duty payment
required to be made to Stock Holding Corporation India Pvt. Ltd. for
execution of registered sale deed through letter dated 16.02.2019.
After letter dated 16.02.2019, the appellant several times visited the
office of respondent no. 1 for the execution of the registered sale deed
but respondent no. 1 every time gave lame excuse to appellant for
delay in executing the sale-deed. Hence, appellant sent written notice
dated 15.12.2019 to respondent no. 1 and demanded execution of
registered sale deed, but no response was given by respondent no. 1 on
the same. The appellant on 15.01.2020 again sent notice to respondent
no. 1 and again demanded for execution of registered sale deed. Then
respondent no. 1 responded through letter dated 19.01.2020 and
demanded Rs.8,89,819/- from the appellant. Vide letter dated
19.01.2020, for the first time, after the gap of more than two years, the



2.6

respondent informed the appellant that cheque given by the respondent
no. 2 bearing cheque no. 001169 dated 22.12.2017 was bounced.
Feeling aggrieved by the illegal demand, the appellant preferred
complaint before the Regulatory Authority on 26.10.2020 and prayed
for execution of sale deed in favour of appellant by the respondent

no. 1.

The appellant submitted that the Regulatory Authority, without
considering the main issue raised by the appellant in his complaint that
he paid Rs.9,19,819/- to respondent no. 2, which is adjusted and
acknowledged by respondent no. 1 by means of impugned order dated
28.05.2021 directed the respondent no. 1 to realize remaining amount
from the appellant and make sure execution of registered sale deed in
favour of appellant. Feeling aggrieved, the appellant has preferred the

instant appeal before this Tribunal.

The appellant has challenged the impugned order dated 28.05.2021
passed by the Regulatory Authority on the following grounds, which

are quoted as follows:--

i Because the impugned order dated 28.05.2021 passed by the
Regulatory  Authority in  Complaint  No. NCRI45
/10/64069/2020, Deepak Pandey Vs. Vasu Infrastructure Pvt.
Ltd and another) are patently erroneous manifestly wrong and
most arbitrary, hence the same are liable to be set aside herein

in this appeal.

ii. Because while passing the impugned order dated 28.05.2021,
the Uttar Pradesh Real Estate Regulatory Authority ( UPRERA)
(In the complaint no . NCRI145 / 10 / 64069 / 2020, Deepak
Pandey Vs. Vasu Infrastructure Pvt . Ltd. ) failed to appreciate
the correct facts and circumstances of the case , hence the
impugned order dated 28.05.2021 is unsustainable under law
and liable to be set aside by this Hon'ble Tribunal herein in this
appeal.

iii.  Because, the Authority passed the impugned order dated

28.05.2021 on the basis surmises and conjectures ignoring the
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VI.

Vil.

VIII.

Ix.

material available on record, hence the same cannot be
sustained under law and liable to be set aside herein in this

appeal.

Because, the learned Authority failed to appreciate the fact that
the respondent no.l voluntarily acted to sale the aforesaid flat
to appellant and adjust the payments already do ne to

respondent no.2.

Because the appellant changed his status on the promise made
by respondent no.l that he shall adjust the amount already paid

to respondent no.2.

Because the respondent no.1 is bound to execute the registered
sale deed in favour appellant as total sale consideration amount
is already paid to the respondent no.1 and acknowledgement of
the same is duly provided by the respondent no.l1 in the demand

letter as well as in payment receipt.

Because, the Ld . Authority failed to consider the fact that the
respondent no.l in his letter dated 19.01.2020 illegally and
arbitrary manner demanded from the appellant a sum of Rs.
8,91,658/- on the ground that the cheque no.001169 dated
22.12.2017 given by respondent no.2 to respondent no.l was

bounced.

Because, the respondent no.l is not disclosed the fact in his
letter dated 19.01.2020 that when he presented the cheque
dated 22.12.2017 to the concern bank and when it was
dishonoured and when he sent notice to the respondent no.2
regarding dishonor of cheque and what steps taken by the

respondent no.l against respondent no.2 .

Because, respondent no.1 after a gap of more than two years
and after completion of whole the formalities regarding
purchase of flat and also after the physical possession by the
appellant upon the said unit, informed the appellant about the
dishonor of cheque which is a wrong approach adopted by the
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XI.

XII.
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respondent no.l and this aspect of matter has not been

considered by the Ld . Authority.

Because, Ld. Authority failed to appreciate the main issue
raised by the appellant that he has purchased the said unit from
the respondent no.l that respondent no.l shall adjust the
amount paid by appellant to respondent no.2 and in this regard
he accepted the cheque given by respondent no.2 and
acknowledge the same by issuing payment receipts to the
appellant and also acknowledges the fact in his demand letter .
Hence appellant has no concern with the dishonor of cheque
and it is the duty of respondent no.l1 to recover his amount from

respondent no.2 .

Because Ld. Authority passed the order dated 28.05.2021 in the
absence of respondent no.2 who is a proper and necessary
party in the complaint. Respondent no.2 neither present before
the Ld. Authority nor submitted his reply. Respondent no.l and
2 are the business partners and they wanted to extort money

from the appellant jointly.

Because, learned authority in his order dated 28.05.2021
wrongly directed respondent no.l to recover remaining amount
of consideration from the appellant, while appellant has
already paid whole amount of consideration to the respondent

no.l .

Because otherwise also, the impugned order dated 28.05.201
passed by the learned Authority suffer from illegality, material
irregularity and impropriety in the eye of law , there is mistake
on the face of record , hence the same are liable to be interfered
with and set aside by this Hon'ble Tribunal herein in this
appeal.

The appellant has sought the following reliefs in the instant appeal:
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The appellant prays from this Hon'ble Tribunal to allow this
appeal and Hon'ble Tribunal may be pleased to:

1. Pass necessary orders quashing the impugned order dated
28.05.2021 passed by the Uttar Pradesh Real Estate Regulatory
Authority ( the Authority ) in the Complaint No. NCRI145 / 10/

64069/2020, Deepak Pandey Vs. Vasu Infrastructure Pvt . Ltd.
and another.

2. Pass necessary orders directing the respondent no.l to
execute a registered sale deed in favour of Complainant /
appellant for the Unit No.G-1006 , Fortune Residency Phase II ,
Raj Nagar Extension , Ghaziabad , U.P.

3. Pass such other and further reliefs as this Hon'ble Tribunal
may deem fit and proper in the facts and circumstances of the
case to the Appellant.

4. To award the costs of the case throughout to the Appellant as
against the respondents.

The respondent no.1 has filed the reply/objections to the appeal stating
therein that the respondent no. 2 issued an undated cheque no. 001169
of Rs.9,19,819/- which was the booking amount of the appellant, for
being submitted to respondent no. 1. The said cheque amounting to
Rs.9,19,819/- was acknowledged in receipt dated 22.12.2017.
However, at the time of submission of said cheque, the appellant
informed the answering respondent no. 1 to not present the said
cheque in his bank unless and until he has received appropriate
instructions from respondent no. 2. Several telephonic requests were
made by the respondent no. 1 to the appellant to tender/pay the said
amount of Rs. 9,19,819/-, but the same was not paid to the answering

respondent.

The respondent further stated that despite lapse of substantial period
of time, the appellant did not pay the amount of the said cheque and
subsequently under the instructions of the appellant, the said cheque
no. 001169 issued by ‘Ozone Classic’ was present for collection in the
bank, but the same was dishonoured. The respondent no. 1 never
received the amount mentioned in the said cheque. An intimation
regarding the dishonour of cheque was duly intimated to the appellant

vide letter dated 19.01.2020 and appellant failed to take any further
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steps to effect the recovery of the said amount of Rs. 9,19,819/- and its

further payment to the respondent no. 1.

The respondent no. 1 stated that the transaction of booking of the unit
by the appellant to the answering respondent no. 1 was an independent
transaction and the duty to arrange the funds for making the payment
against the booked apartment lies with the appellant. However, at his
own level, the answering respondent no. 1 made substantial efforts to
pursue and recover the cheque amount of Rs.9,19,819/- from the
appellant, but the same has not been paid till date. It is further stated
that after receipt of Occupancy Certificate by the Ghaziabad
Development Authority on 10.10.2018, the physical possession of the
Unit of the appellant was handed over in September 2018 so that he
may not reel under the burden of loan installments payable to the
financial institutions and simultaneously being prevented from living

in his apartment despite paying consideration.

The respondent no. 1 further stated that it was not privy to the
transaction of transfer of Unit from the Project of respondent no. 2 to
the project of respondent no. 1. There is no material on record to
indicate that the respondent no. 1 had agreed for adjustment of any
amount which had been paid to respondent no. 2 and was to be treated
as a deposit with respect to the project of respondent no. 1. It is stated
that neither BBA nor any other communication nor correspondence
available on record indicates any positive attempt on the part of
respondent no. 1, carrying the burden of amounts paid to respondent
no. 2. The respondent no. 1 has no role in any of the business
transactions undertaken by the respondent no. 2. In absence of receipt
of entire sale consideration, the sale deed of the flat/unit could not be

executed in favour of the appellant by the respondent no. 1.

The respondent no. 1 stated that it is open for the appellant to make
the payments of outstanding dues to the answering respondent no. 1
for execution of sale deed in his favour and to further recover the said
unpaid amount of Rs.9,19,819/- from the respondent no. 2 in
appropriate proceedings. The impugned order passed by the
Regulatory Authority does not suffer from any illegality or perversity
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inasmuch as that none of the rights of the appellant to obtain the
refund of his deposited amount from the respondent no. 2 have been
prejudiced or extinguished. Hence, the appeal being no maintainable is

liable to be dismissed.

The respondent no.l has filed supplementary affidavit dated
12.10.2022, stating therein that Cheque No. 001169 of HDFC Bank,
Raj Nagar, Ghaziabad of an amount of Rs. 9,19,819/- issued by the
respondent no. 2 to the appellant which in turn was submitted by the
appellant with the answering respondent towards booking amount of
Unit No. G-1006, 100 Floor, Daffodil, Fortune Residency, Ghaziabad,
was subsequently dishonoured by the bank with the remark ‘Account
Blocked’. It is stated that at the time of submission of the said cheque,
a receipt dated 22.12.2017 was issued to the appellant acknowledging
the receipt of the said Cheque No. 001169. However, the amount of
the said cheque was never paid and credited into the bank account of

respondent no.1.

The respondent no.l further submitted that at the time of the
submission of the cheque, the appellant informed the answering
respondent no. 1 not to present the said cheque in the bank until and
unless the appellant receives appropriate instruction from the
respondent no. 2 for presentation of cheque and collection of amount.
The presentation of cheque no. 001169 was withheld by the answering
respondent no. 1 upon the request made by the appellant since he was
negotiating with the respondent no. 2. When it was felt that the
appellant was invoking legal remedies, the answering respondent no. 1
presented the cheque for collection of payment on 31.12.2019, which

was dishonoured.

The answering respondent stated that in usual course of banking
business, the answering respondent’s banker i.e. Bank of Baroda does
not issue a Cheque Return Memo and the same is reflected in
statement of account of the answering respondent or it can be
individually viewed on the internet banking platform provided by the
bank. The appellant disputed the transaction of details of dishonour of

cheque no. 001169, as such the answering respondent no. 1 applied to
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its banker for issuance of Cheque Return Memo/Acknowledgment and
vide memo dated 23.09.2022, the Bank of Baroda has again issued the
Cheque Return Memo/Advice/Acknowledgment of Cheque No.
001169 dated 31.12.2019. A perusal of the said slip indicates that the
reason ‘Account Blocked” mentioned in the said slip is similar to that
reflected in the transaction slip (supra). Apparently, the bank account
of respondent no. 2 against which the cheque no. 001169 was issued,

was blocked/closed.

It is further submitted that any payment made through a negotiable
instrument like cheque is always subject to realization of the amount
contained in cheque. Even in the eventuality of non - presentation of a
cheque in time, the liability of drawer or the person who has given the
cheque for payment of any goods or services does not extinguish.
Further, if the period of presentation of a cheque lapsed and the
proceedings under Section 138 become barred by time, then also the
civil liability of a person does not come to an end. In the present case,
the cheque issued by the Respondent No.2 was in discharge of his
liability towards the Appellant and there was no contractual, business
relation or any existing debt between the Respondent No.l and
Respondent No.2 which may require issuance of any cheque by the
Respondent No.2 to the Respondent No.1. The Cheque No. 001169
was issued by the Respondent No.2 to the Appellant which was used
by the Appellant towards discharge of his liability against the booking
amount of Rs.9,19,819/-.

The respondent stated that the answering Respondent No.l1 and the
Appellant are in a contractual relationship, wherein, the Appellant
owes the liability of making the payment of the said amount of
Rs.9,19,819/- which was a part of the sale consideration of the unit
booked by the Appellant . That it is categorically stated that issuance
of receipt dated 22.12.2017 against the receipt of Cheque No. 001169
does not amount to receipt of amount of Rs.119.819 / - contained in
the said cheque unless and until the same is paid and credited. Since
the amount under the said cheque has not been paid and credited to the
answering respondent no. 1, the sale deed of the unit of the appellant

could not be executed in favour of the appellant.
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The appellant has filed the reply to the objections of the respondent
denying the averments made by the respondent and reiterating the
averments made by the appellant in the memo of appeal. The appellant
further submitted that respondent no. 1 preferred a complaint case
before the authority bearing Case No. NCR145090025/2020 against
the appellant for the recovery of amount of Rs.8,91,658/- which was
dismissed by the Regulatory Authority on 14.02.2022. The appellant
earlier booked his flat with respondent no. 2 on the consideration of
Rs.29,72,190/- and paid Rs.9,19,819/- and due to failure of respondent
no. 2 to handover possession of the unit to the appellant and also due
to non return money already paid to respondent no. 2, the appellant
under the undue pressure of respondent nos. 1 and 2 booked the unit
of respondent no. 1 on consideration of Rs. 41,50,000/-, which was
much higher than his previous booking of unit with respondent no. 2
because the respondent no. 2 was ready to give money to respondent
no. 1 and respondent no. 1 was ready to adjust the amount in the

consideration of the unit.

The appellant submits that it is wrongly stated by the respondent no. 1
that the cheque amount of Rs.9,19,819/- was for booking amount for
the flat rather booking amount of flat as Rs. 11,000/- which was
already paid by the appellant to the respondent no. 1 on 18.11.2017
through cheque no. 119518 dated 18.11.2017, which was
acknowledged by the respondent no. 1 by his receipt dated
26.12.2017. It is further stated that appellant never stopped respondent
no. 1 for the presentation of the cheque in the bank because appellant
booked the unit of respondent no. 1 on the promise that respondent

no. 1 shall adjust the amount already paid to the respondent no.2.

It is stated that when appellant sent notice on 15.12.2019 for execution
of sale deed to respondent no. 1 then respondent no. 1 allegedly on
31.12.2019 presented the cheque in the bank but the account of
respondent no. 2 was blocked as mentioned in cheque return memo,
hence payment was not made. It is also shown in the cheque return

memo that in the account of respondent no. 2 the balance amount was
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Rs.61,86,161.11/-, hence there is no case of dishonour of cheque,
rather it is a case of conspiracy to grab the hard earned money of the
appellant. It is further stated that it is doubtful that which cheque was
presented by the respondent no. 1 before the bank because cheque
issued by the respondent no. 2 was dated 22.12.2017 could not be
presented on 31.12.2019 after expiry of more than two years. The
appellant stated that he has no concern with the transaction took place
between respondent no. 1 and 2. If any fault has been done by the
respondent no. 2, then respondent no. 1 is free to initiate proper
proceedings against the respondent no. 2. The appellant paid entire
consideration, hence he is entitled for the execution of sale deed in his
favour and respondent no. 1 is duty bound to execute sale deed

according to the agreement to sale.

Heard Shri Sushil Kumar Singh, the learned counsel for the appellant
and Shri Himanshu Hemant Gupta, the learned counsel for the

respondent and perused the records of appeal.

In order to examine the grounds taken by the appellant and the

averments made, we deem it proper to frame following issues:--

(1)  Whether respondent no. 2 transferred booking of appellant in
the project of respondent no. 1 or the unit booked by the
appellant with respondent no. 1 was an independent exercise by

the appellant?

(2)  Whether the amount deposited by respondent no. 2 on behalf of
appellant will be treated as adjustment of the amount deposited
by the appellant with respondent no. 2 at the time of booking of
unit at Ozone Classic, Raj Nagar Extension, Ghaziabad, in the

project of respondent no. 2?

(3)  Whether there was any clause either in the allotment letter dated
19.12.2017 or BBA dated 18.11.2017 to adjust the amount of

the appellant with respondent no.1?

(4)  Whether on account of dishonor of cheque no. 001169 of
Rs.9,19,819/- issued by respondent no.2, the respondent no. 1 is
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entitled to raise demand of the said amount despite issuance of

receipt of the said amount?

Whether there is any illegality or perversity in the impugned

order?

Before proceeding further, we deem it proper to have a glance on the

relevant clauses of the agreement dated 18.11.2017, which are quoted

hereinbelow:--

1.2

AGREEMENT FOR SALE
By and Between

Vasu Infrastructure Pvt. Ltd. CIN No.
U45200UP2007PTC033018

AND

Applicant: Mr. Deepak Pandey S/o Mr. Chander Prakash
Pandey R/o H. No. 241, Manu Vihar, Sec-23, Raj Nagar, Kavi
Nagar, Gzb.

Aadhar No. 629854394603 PAN Card ARCPP8880C

The Allottee had applied for an apartment in the Project vide
Application No. APP001192 dated 18 NOV-17 and has been
allotted apartment no. G-1006 having carpet area of 76.21
square meter, type Daffodil, on 10"  floor in
tower/block/building No. ,,,,,, (“Building”) along with parking
as permissible under the applicable law and or pro rata share
in the common areas(“Common Areas”) as defined under
clause (n) of Section 2 of the Act (hereinafter referred to as the
“Apartment” more particularly described in Schedule A and

the floor plan of the apartment is annexed hereto and marked
as Schedule B).

The total price for the [apartment] based on the carpet area is
Rs.41,50,000/- (Rupees forty one lakh fifty thousand only)
(“Total Price”) (Give break up and description):

Block/Tower G IKVA (PIB) =25,000/- +GST @ 18%

Apartment No. G-1006 =25,000/- +4,500/-
Type Daffodil =29,500/-
Floor 10"

Total Price (in rupees)41,79,500/-. In words Forty one lakhs
seventy nine thousand five hundred only.
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Parking-2 Covered/Il Basement.
Total Price Free/NIL

The Allottee(s) shall make the payment as per the payment
plan set out in Schedule C (“Payment Plan”).

The Allottee has paid a sum of Rs. eleven thousand only as
booking amount being part payment towards the Total Price of
the [Apartment) at the time of application the receipt of which
the Promoter hereby acknowledges and the Allottee hereby
agrees to pay the remaining price of the (Apartment) as
prescribed in the Payment Plan as may be demanded by the
Promoter within the time and in the manner specified therein.

Provided that if the allottee delays in payment towards any
amount for which is payable, he shall be liable to pay interest
at the rate specified in the Rules.

MODE OF PAYMENT

Subject to the terms of the Agreement and the Promoter
abiding by the construction milestones, the Allottee shall make
all payments, on demand by the Promoter, within the
stipulated time as mentioned in the Payment Plan through A/c
Payee cheque/demand draft or online payment (as applicable)
in favour of Vasu Infrastructure Pvt. Ltd payable at
Ghaziabad.

ADJUSTMENT/APPROPRIATION OF PAYMENTS.

The Allottee authorizes the Promoter to adjust/appropriate all
payments made by him/her under any head(s) of dues against
lawful outstanding of the allottee against the apartment, if any,
in his/her name and the Allottee undertakes not to
object/demand/direct the Promoter to adjust his payments in
any manner.

CONVEYANCE OF THE SAID APARTMENT.

The Promoter, on receipt of total Price of the [Apartment) as
per para 1.2 under the Agreement from the Allottee shall
execute a conveyance deed and convey the title of the
(Apartment) together with proportionate indivisible share in
the Common Areas within 3 (three) months from the issuance
of the occupancy certificate and the completion certificate, as
the case may be, to the allottee. (Provided that, in the absence
of local law, the conveyance deed in favour of the allottee shall
be carried out by the promoter within 3 months from the date
of issue of occupancy certificate). However, in case the
Allottee fails to deposit the stamp duty, registration charges
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within the period mentioned in the notice, the Allottee
authorizes the Promoter to withhold registration of the
conveyance deed in his/her favour till payment of stamp duty
and registration charges to the Promoter is made by the
Allottee.

33.  DISPUTE RESOLUTION.

All or any disputes arising out or touching upon or in relation
to the terms and conditions of this Agreement, including the
interpretation and validity of the terms thereof and the
respective rights and obligations of the Parties, shall be settled
amicably by mutual discussion, failing which the same shall be
settled through the adjudicating officer appointed under the
Act.

IN WITNESS WHEREOF parties herein above named have set
their respective hands and signed this Agreement for sale at
Ghaziabad (city/town name) in the presence of attesting
witness, signing as such on the day first above written.

Vide Issue No.(1) we are required to examine as to whether respondent no.

10.1

10.2

2 transferred booking of appellant in the project of respondent no. 1 or
the unit booked by the appellant with respondent no. 1 was an

independent exercise by the appellant.

The submission of the appellant is that he booked Unit no. 1005,
Tower B-1, Ozone Classic, admeasuring 990 sq. ft. in the project of
respondent no. 2 and paid Rs.9,19,819/- to respondent no. 2 till March
2014. As the project of respondent no. 2 was delayed, therefore, it
was proposed by respondent no. 2 to transfer the unit from its project
to another project of respondent no. 1, namely ‘Fortune Residency’
and his amount i.e. Rs.9,19,819/- will be transferred to the project of

respondent no.1.

A perusal of the BBA dated 18.11.2017 reveals that it was a fresh
booking for Apartment No.G-1006 by the appellant in the Fortune
Residency Project of respondent no. 1 and no amount of Rs.9,19,819/-
was transferred from the project of respondent no. 2 to the project of
respondent no. 1. In our considered view booking of the unit by the
appellant in the project of respondent no. 1 was an independent

exercise by the appellant. Issue no. (1) is answered accordingly.
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Vide Issue No.(2) we are required to examine as to whether the
amount deposited by respondent no. 2 on behalf of appellant will be
treated as adjustment of the amount deposited by the appellant with
respondent no. 2 at the time of booking of unit at Ozone Classic, Raj

Nagar Extension, Ghaziabad in the project of respondent no.2.

Submission of the appellant is that respondent no. 2 transferred the
amount of Rs.9,19,819/- to respondent no.l and respondent no. 1
acknowledged receiving of the payment through cheque no. 001169
dated 22.12.2017 vide receipt no.8633 dated 22.12.2017.

Respondent no. 1 has accepted that respondent no. 2 issued an
undated cheque no. 001169 of Rs.9,19,819/- towards booking amount
of the appellant, which was acknowledged by respondent no.1 vide
receipt dated 22.12.2017, but the receipt of the said cheque was
subject to realization of the amount. The said cheque was presented
before the bank for collection on 31.12.2019, but the same was
dishonoured by the bank with the remark ‘Account Blocked’. Thus
the amount of the said cheque was never paid and credited into the
bank account of respondent no.l. The amount which has not been
received by respondent no.1, cannot be treated as adjustment of the

amount deposited by the appellant with respondent no. 2 .

In view of the aforementioned facts, we are of the considered view
that the amount of Rs.9,19,819/- given by respondent no. 2 to
respondent no. 1, through cheque, cannot be treated as adjustment of
the amount deposited by the appellant with respondent no. 2 at the
time of booking of unit at Ozone Classic, Raj Nagar Extension,
Ghaziabad, in the project of respondent no. 2, as the cheque was
dishonoured and the said amount was never credited into the account

of respondent no. 1. Issue no. (2) is answered accordingly.

Vide Issue No.(3) we are required to examine as to whether there was
any clause either in the allotment letter dated 19.12.2017 or BBA
dated 18.11.2017 to adjust the amount of the appellant with

respondent no.1.
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We have thoroughly examined the allotment letter dated 19.12.2017
and the BBA dated 18.11.2017 and find no clause or even whisper
regarding adjustment of the amount of Rs.9,19,819/- paid by the
appellant to respondent no. 2, in the unit booked by the appellant in

the project of respondent no. 1. Issue no. (3) is answered accordingly.

Vide Issue No. (4) we are required to examine as to whether on
account of dishonor of cheque n0.001169 of Rs.9,19,819/- issued by
respondent no.2, the respondent no. 1 is entitled to raise demand of

the said amount despite issuance of receipt of the said amount.

It is admitted position that respondent no. 2 issued cheque no. 001169
of Rs.9,19,819/- in favour of respondent no. 1 at the time of booking
of unit by the appellant in respondent no. 1’s project, but the said
cheque was dishonoured and its amount was never credited into the
account of respondent no.1. Although respondent no. 1 issued receipt
of the said cheque dated 22.12.2017, but the same was subject to
realization of its amount. As stated above, the amount of the said

cheque was never credited into the account of respondent no.1.

In clause 10 of the Agreement dated 18.11.2018 executed between the
appellant and respondent no. 1, quoted above, it is clearly mentioned
that ‘the Promoter, on receipt of total price of the apartment as per
para 1.2 under the Agreement from the Allottee, shall execute a
conveyance deed and convey the title of the apartment.....”. As the
aforesaid cheque of Rs.9,19,819/- was dishonoured and its amount
was not credited to the account of respondent no.1, therefore, in our
considered view, respondent no.1 is entitled to raise demand of the
said amount before executing a conveyance deed in favour of the

appellant. Issue no. (4) is answered accordingly.

Vide Issue No. (5) we are required to examine as to whether there is

any illegality or perversity in the impugned order.

The Regulatory Authority in its judgment and order dated 28.05.2021
has considered the functions and duties of promoter as provided in
Sub-Section (4) of Section 11 of the Act 2016. The Regulatory

Authority also considered the provisions of transfer of title provided
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in Section 17(1) and 17(2) of the Act 2016 and directed respondent
no. 1 to execute the registry of the unit of the appellant within 30 days
after receiving the balance amount from the appellant. As the amount
of the cheque i.e. Rs.9,19,819/- was not credited into the account of
respondent no.1 and the same was due to be paid by the appellant,
therefore, the Regulatory Authority rightly directed for execution of

the registry after receiving the balance amount from the appellant.

In view of the above, we find no illegality or perversity in the
impugned order dated 28.05.2021 passed by the Regulatory Authority
in Complaint No. NCR145/10/64069/2020. Issue no. (5) is answered

accordingly.

In view of the aforesaid analysis we find no force in the grounds

raised by the appellant. Accordingly the appeal is dismissed.

No order as to costs.

Dated:30.05.2023
Tanveer/Shakir (K.K. Jain) (D.K. Arora)



