RESERVED JUDGMENT.

BENCH-1
THE UTTAR PRADESH REAL ESTATE APPELLATE
TRIBUNAL
AT
LUCKNOW
Appeal No. 97/2018
Mr. Naresh Kumar Gupta. ... Appellant.
Versus
Greater Noida Industrial Development Authority. ......... Respondent.

(Complaint No0.220187290)

Hon’ble Mr. Justice (Dr.) D. K. Arora, Chairman.
Hon’ble Mr. Rajiv Misra, Administrative Member.

This appeal has been filed under Section 44(1) of the Real Estate
(Regulation and Development) Act, 2016 (hereinafter referred to as ‘the
Act 2016’) by Mr. Naresh Kumar Gupta (hereinafter referred to as the
‘appellant’) against the order dated 30.07.2018 passed by the U. P. Real
Estate Regulatory Authority,Lucknow (hereinafter referred to as
‘Regulatory Authority’) in Complaint No. 220187290whereby the
Regulatory Authority observed that the project in question had already
been completed before coming into force the Act 2016, therefore the
complaint was outside the purview of the Act 2016 and dismissed the

complaint of the appellant.

The facts of the case, in brief, as culled out from the memo of appeal,
are that pursuant to the advertisement made on behalf of the respondent,
the appellant applied for purchase of an apartment in the proposed
project of the respondent situated at Sector XU-III, Gautam Budh
Nagar, U.P. Upon his application a House No. 132 Block-A was
allotted in his favour. The cost of the house was Rs.29,98,000/-.
Against the determined cost of the house the appellant deposited an
amount of Rs.12,49,936/- which is about 45% of the cost of the house,

within time, as and when demanded by the respondent.
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Pursuant to the booking of the house, an allotment-cum-allocation letter
dated 06.07.2008 was issued by the respondent to the appellant. As per
terms of the said letter the possession of the house was to be delivered

within 3 years from the date of allotment i.e. on or before 05.07.2011.

After making the allotment of the house, in the year 2008, the
construction of the house/apartment was liable to be completed on or
before 05.07.2011 but the respondent committed material negligence in
commencement of construction and delayed the project.  The
completion of the project remained incomplete on the due date of

completion.

On enquiry it was revealed that due to Misc. Writ Petition No. 374433
of 2011 (Gajraj Singh & others Vs. State of U.P. & others) the work

was held up.

To cover up the delay in development and completion of the house a
letter dated 15.06.2011 was issued by the respondent to execute lease
deed. It was nowhere mentioned in the said letter that the house of the

appellant was fully constructed and the area was fully developed.

As per decision of Hon’ble High Court in Misc. Writ Petition No.
374433 of 2011 (Gajraj Singh & others Vs. State of U.P. & others) the
respondent and its allottees were directed not to carry on development
and not to implement master plan 2021 till the observations and
directions of National Capital Regional Planning Board are
incorporated in the master plan 2021 to the satisfaction of the National

Capital Regional Planning Board.

The above decision was vindicated by the respondent vide its letter No.
Property/BHS09/2012/67 dated 13.09.2012 informing the appellant that
approval of NCR Planning Board has been received. Further the
respondent vide letter No. Property/BHS09/2012/239 dated 10.08.2013
informed the appellant that House No. 132 Sector XU-III Block-A,
Greater Noida, Area 120 sq.mtr. falls under the revenue villages,
namely Raipur Bangar and villagers of Raipur Bangar and 38 other
villages have filed a writ petition against acquisition vide Misc. Writ

Petition No. 374433 of 2011 (Gajraj Singh & others Vs. State of U.P.
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& others) which was decided on 21.10.2011. An additional amount of

Rs.1,75,800/- was demanded vide above referred letter.

Non completion of construction of house/apartment of the appellant and
non delivery of possession within the stipulated time resulted in
substantial financial loss and mental discomfort to the appellant. The
appellant stopped the payment to the respondent, as the project was not
completed as per the terms of the allotment-cum-allocation letter. The
appellant could not enjoy the fruits of his investment and also suffered
the burden of installments of bank loan and lease rent of the premises

where he was living.

Being aggrieved from the non-delivery of possession of the house, the
appellant filed a complaint before the Regulatory Authority on
22.02.2018 praying for refund of entire deposited amount along with
interest. The said complaint was dismissed by the Regulatory Authority
vide impugned order dated 30.07.2018.

The appellant has challenged the impugned order dated 30.07.2018
passed by the Regulatory Authority on the following grounds:--

A.  Admittedly the respondent failed to complete the construction of
the project within the stipulated time in accordance with the
terms and conditions of the Brochure/Allotment-cum-Allocation

letter.

B.  The Regulatory Authority failed to indicate any reason for not
passing the order relating to payment of compensation to the
appellant. Moreover, no reason was indicated regarding award of
interest at the rate of 18% per annum to the appellant against the
amount deposited by him with the respondent. In absence of any
cogent reasons in the impugned order the finding and consequent

direction are completely unsustainable.

C.  The impugned order dated 30.07.2018 has been passed without

considering the provisions contain in Section 71 of the Act 2016.

D.  In order to refuse compensation under Section 18 of the Act 2016
the Regulatory Authority was required to record and demand

evidence in view of provision of Section 71(3) of the Act 2016.



However, neither any direction in this regard was passed nor such
power was exercised and the impugned order was passed in a

hurried and cryptic manner.

No cogent evidence was submitted by Greater Noida Industrial
Development Authority to show that completion certificate had
been issued before filing of complaint, which is clear violation of

Section 3(1) proviso of the Act 2016.

The Regulatory Authority ignored the said fact and wrongly held

that no registration was required by the respondent.

The respondent has failed to perform its function and duties as

prescribed under Section 11(3)(4) of the Act 2016.

The allottee’s right mentioned in Section 11(5) of the Act 2016

has been overlooked by the Regulatory Authority.

The respondent never executed any agreement to sell with respect

to the booked unit of the appellant.

The terms of Brochure/Allotment-cum-Allocation letter cannot
be enforced by the respondent to illegally forfeit the deposited

amount of the appellant.

The unilateral and arbitrary demand of Rs.67,75,598.65p. by the

respondent is totally against the principles of equity.

On mere submission made by the respondent the Regulatory

Authority came to the conclusion, which is in stark violation of

Sections 31 and 35 of the Act 2016.

The Regulatory Authority has passed the impugned order without

application of mind.

The Regulatory Authority has erred in holding that the project
was completed before coming into force the Act 2016 and the

complaint is outside the purview of the Act 2016.

The Regulatory Authority relied upon the bald contentions of the
respondent without any evidence on record regarding completion

of the project, occupancy certificate, NCR clearance and
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execution of 80% lease deeds before commencement of the Act

2016.
The appellant has prayed for the following reliefs:--

(1)  Refund the entire deposited amount of Rs.12,49,936/- along with
interest (@ 24% per annum from the date of deposit as per RERA
Act 2016.

(i1)) Compensation amount of Rs.2,50,000/- for mental agony and
financial losses due to delay.

(i11)) Cost of litigation Rs.25,000/-.

The respondent filed its objection/reply to the appeal wherein it submitted

that the instant appeal is baseless and vague and contents of the same
are denied save and except passing of impugned order, allotment of

property in question and other matters forming part of record.

The respondent launched the scheme BHS-09 in the year 2008 in
respect of 2475 houses and same was completed long back, much prior
to enactment of the Act 2016. In the said scheme large number of
allottees i.e. more than 2186 allottees have got their lease deed
executed, which is more than 80% of the scheme, and have taken

possession and as such the scheme did not fall within the purview of the

Act 2016.

In pursuance to the booking made by the appellant, an allotment letter
was issued on 06.07.2008 by allotting a house No. 132 in Block-A,
admeasuring 120 sq.mtr. The basic price of the unit was Rs.33,99,488/-
plus other charges to be payable by the appellant. According to the
allotment letter the appellant had to deposit the sale consideration by
July 2012, but the appellant deposited only 9,49,936/- till 2009. Hence
there was outstanding, including interest, of more than
Rs.67,47,185.56p. as is crystal clear from respondent’s letter dated
06.07.2018 and as such the appellant is a defaulter.

The respondent issued a letter dated 15.06.2011 to the appellant for
having the lease deed executed, but he did not come forward for which
defaulter notice dated 05.01.2018 was also sent to him with regard
tocancellation and forfeiture of amounts as per terms of allotment and

accordingly entire amount deposited by the appellant has been forfeited.
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The completion of the house in question was done in the year 2011 and

the scheme in question had already been completed long back.

There was no delay as alleged. The appellant has made bald and false
allegations. The complaint is baseless and does not fall under the
provisions of the Act 2016. The complaint was not cognizable by the
Regulatory Authority which has been rightly dismissed.

The impugned order does not require any interference or indulgence

and the appeal is liable to be dismissed.

Learned counsel for the appellant declined to give any
replication/rejoinder against the objection/reply of the respondent, as is

evident from the order dated 25.02.2020 passed on the order sheet.

Heard Dr. Azhar lkram, learned counsel for the appellant and Sri
Rajesh Chaddha, learned counsel for the respondent and perused the

record.

The examination of pleadings, record and submission of learned
counsels for the parties reveals that the respondent authority launched
the scheme BHS-09 in the year 2008 in respect of 2475 houses and in
pursuance to the advertisement of the respondent, the appellant applied
for purchase of an apartment in the proposed project of the respondent.
The respondent allotted House No. 132 in Block-A to the appellant for
a sale consideration of Rs. 29,98,000/- vide allotment letter dated
06.07.2008. The appellant, against the determined cost of the house,
deposited Rs. 12,49,936/-, which is about 45% of the cost of the house.
As per terms of the allotment letter, the possession of the house was to

be delivered within three years from the date of allotment i.e. on or

before 05.07.2011.

As per averments of the appellant he stopped the payment to the
respondent as the project was not completed as per the terms of the
allotment letter. The respondent issued a letter dated 15.06.2011 to the
appellant for execution of lease-deed followed by notice dated
05.01.2018 declaring him defaulter. The respondent made specific
averments that more than 2186 allottees (i.e. more than 80%) of the
scheme in question have got executed the lease deed and took

possession much before the enactment of Act, 2016. The allotted house
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was constructed in the year 2011 and the scheme in question had
already been completed long back, therefore, the provisions of the Act
2016 does not attract for the scheme in question. The Regulatory
Authority after examining the issue raised by the appellant in the
Complaint no. 220187290 and the fact that offer of possession has
already been given in the year 2011 as well as more than 80% allottees
got executed lease deed, further the project was completed before the
enactment of Act 2016, rejected the complaint of the appellant on the
ground that project was completed in the year 2011 much before
enactment of Act 2016, and such the project does not fall within the
purview of Act 2016.

In order to examine the issue and correctness of the order of Regulatory

Authority dated 30.07.2018, we frame following issues:-

(1)  Whether the project in question of the respondent is an ongoing
project and requires registration?

(1)  Whether the project in question of the respondent is covered
under the provisions of Act 20167

The issue no. (i) requires us to examine as to whether the project in
question of the respondent is an ongoing project and requires

registration?

The Chapter-II of the Act 2016 deals with the registration of real estate
project and the registration of the real estate agents. Section 3 provides
for prior registration of real estate project with Real Estate Regulatory

Authority. The relevant provision of Section 3 is extracted as follows:

“3. Prior registration of real estate project with Real
Estate Regulatory Authority.- (1) No promoter shall
advertise, market, book, sell or offer for sale, or invite
persons to purchase in any manner any plot, apartment or
building, as the case may be, in any real estate project or
part of it, in any planning area, without registering the
real estate project with the Real Estate Regulatory
Authority established under this Act.

Provided that projects that are ongoing on the date of
commencement of this Act and for which the completion
certificate has not been issued, the promoter shall make an
application to the Authority for registration of the said
project within a period of three months from the date of
commencement of this Act.
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(2) Notwithstanding anything contained in sub-section (1),
no registration for the real estate project shall be
required-

(b) where the promoter has received completion certificate
for a real estate project prior to commencement of this Act.

The State Government in exercise of power under Section 84 of the Act
2016 framed U.P. Real Estate (Regulation and Development) Rules
2016 (hereinafter referred to as the ‘Rules 2016’). Rule 2(h) of Rules
2016 defines ‘ongoing project’. The relevant Rule 2(h) is being

extracted as follows:

“2(h) “ongoing project’ means a project where development is
going on and projects which fulfill any of the following criteria
on the date of notification of these rules;

(i)  Where services have been handed over to the Local
Authority for maintenance;

(ii)  Where common areas and facilities have been handed over
to the Association or the Residents’ Welfare Association
for maintenance;

(iii) Where all development work have been completed and
sale/lease  deeds  of  sixty  percent of  the
apartments/houses/plots have been executed;

(iv)  Where all development works have been completed and
application has been filed with competent authority for
issue of completion certificate.

The project in question was launched in the year 2008 for construction

of 2475 houses and on completion, the allottees were asked to get lease

deed executed. The appellant was also asked vide letter dated

15.06.2011 for execution of lease deed and 2186 allottees (more than

80%) got executed the lease deed as well as taken possession.

Therefore, in pursuance to the provisions of sub Rule (iii) of Rule 2(h),

which provides that where all the development work have been

completed and sale/lease deeds of sixty percent of the
apartments/houses/plots have been executed, the said project will cease

to fall in the category of “ongoing project”.

In our considered view before promulgation of the Act 2016, the
project of the respondent had already been completed and therefore, did
not warrant registration under the provisions of Act 2016. The issue

no.1 is decided accordingly.
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Vide issue no. (ii) we are required to examine as to whether the project
in question of the respondent is covered under the provisions of Act

20167

On examination of the pleadings and records of memo of appeal, it is
evident that the project of the respondent was launched in the year 2008
and completed in the year 2011. More than 80% allottees took
possession after execution of the lease deed. Therefore, the project of
the respondent did not warrant registration as per the provisions of
Section 3 of the Act 2016 and for applicability of the provisions of the
Act 2016, the project necessarily required to be registered under the

provisions of the Act 2016.

It is the admitted position that the project in question was completed
much prior to the promulgation of the Real Estate (Regulation and
Development) Act of 2016 and does not come under the definition of
ongoing project as per the provisions of Rule 2(h)(iv) of the U.P. Real
Estate (Regulation and Development) Rules, 2016, therefore, the same
was not required to be registered with the Regulatory Authority by the

promoter/respondent.

The Hon’ble Supreme Court in the recent Judgment rendered in the
case of Newtech Promoters and Developers Pvt. Ltd. Vs. State of U.P.
and Ors. decided on 11.11.2021, was pleased to observe that the
provisions of the Act 2016 will apply only to the project registered
under the provisions of the Act 2016.

Since the project had already been completed prior to enforcement of
the Act 2016, therefore, RERA rightly rejected the complaint of the
appellant observing therein that the complaint against the project is not

covered under the provisions of Act 2016.

In view of the above, we do not find any illegality and perversity in the
impugned order dated 30.07.2018 passed by the Regulatory Authority.
Accordingly, the appeal is dismissed.

No order as to the costs.

Dated: 21.3.2022
Shakir/Tanveer/- (Rajiv Misra) (D.K. Arora)



