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Hon’ble Mr. Justice, Suneet Kumar, Chairman.

Hon’ble Mr. SanjaiKhare, Judicial Member.

Hon’ble Mr. Devindar Singh Chaudhry, Technical Member.

l.

Heard Sri Abhishek Shukla, learned counsel for the appellant and Ms. Fuhar

Gupta, learned counsel for the respondent.

The present appeal has been instituted by the appellant-allottee, challenging
the order dated 21.04.2022 passed by the U.P. RERA, at Gautam Budh Nagar
in Complaint No. NCR144/11/65896/2020 (Ashwani Kumar VermaVs.
Vocational Education Foundation) decided along with batch of complaints

(six in number).

By the impugned order the complaint instituted by the appellant, came to be
allowed inter alia directing the promoter to execute the conveyance deed/lease
deed of the unit in terms of Section 17 (1) of the Act 2016 and to pay interest
in terms of Section 18 (1) with effect from 01.05.2017 till 25.08.2019 @
MCLR+1 percent. The appellant allottee 1s aggrieved by the second part of
direction no.3, wherein, delay interest has been awarded till 25.08.2019,
whereas, appellant seeks interest till the date of valid handing over possession

of the unit.

The sole question that arises for consideration is, as to whether appellant-
allottee is entitled to interest in terms of proviso to Section 18 (1) till valid

handing over of possession of the unit.
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The facts, inter se parties are not in dispute. The appellant booked an
apartment in the housing project being developed by the respondent-promoter
on plot no. 8, Sector Pi, Greater Noida, vide application dated 23.10.2013.
The apartment bearing No. 4112 in Tower-4, 11™ Floor, super area 1745 Sq.
ft. was allotted to the appellant vide allotment letter dated 18.11.2013. The
total sale consideration of the apartment was at Rs.55,02,650/-. As per terms
of the agreement, the project was to be completed within 36 months from the
date of allotment letter i.e., on or before 17.11.2016. Against the total cost,
appellant deposited Rs. 53,78,000/- till 02.03.2019 i.e. 95% of the total

consideration.

It appears that the project got inordinately delayed. Aggrieved, appellant was
constrained to file a complaint under Section 31 of the Act, 2016 seeking
possession and delay interest. The respondent- promoter put in appearance

before U.P. RERA and filed objections.

It is submitted by the learned counsel for the respondent that the respondent
had entered into a Memorandum of Understanding (MoU) with M/s. Noble
Buildtech Pvt. Ltd. It is further submitted that M/s Noble Buildtech Pvt. Ltd.
was the contractor of the project, whereas, respondent is the owner of the land
of the project. It is submitted that M/s Noble Buildtech Pvt. Ltd. collected
funds from the allottees and had not transferred the funds to the respondent. It
is submitted that M/s Noble Buildtech Pvt. Ltd. is facing an
investigation/enquiry instituted by the Enforcement Directorate (ED) for the
fraud and misrepresentation. In other words, it is urged that due to paucity of
funds the project got delayed. The respondent is not at fault and not
responsible for the payments received by M/s. Noble Buildtech Pvt. Ltd.

On specific query, learned counsel for the respondent submits that after the
implementation of Real Estate (Regulation and Development) Act, 2016 (in
short ‘Act, 2016’), the respondent came to be registered as promoter on
14.08.2017. While registering the project, respondent furnished an
undertaking before U.P. RERA that the project would be completed on or
before December, 2019. On specific query, learned counsel for the respondent
categorically submits that the project (Tower-4) is incomplete, consequently,
occupancy certificate/completion certificate (OC/CC) has not been received

from the competent authority.
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In this backdrop, appellant is entitled to delay interest on his deposit in terms
of Section 18 of the Act 2016 till the date the respondent duly and validly

hands over possession of the unit.

The appellant has confined the appeal only to the period of interest till
handing over possession of the unit in terms of Act, 2016 for the reason that
other allottees in the batch of complaints had taken possession of their
respective units in 2019, whereas, appellant has not been handed over
possession of his unit by the respondent. It is urged that the date 25.08.2019
would not apply in the case of the appellant.

On query, learned counsel for the respondent submits that respondent has not
filed any appeal against the impugned order. In other words, other directions
issued by the U.P. RERA in the impugned order is binding, in so far as, it

relates to the respondent and has attained finality.

Having due regard to the facts and circumstances of the case and the fact that
OC/CC has not been received by the respondent, the appellant is entitled to
interest in terms of proviso to Section 18 of the Act 2016. U.P. RERA
committed an error in granting interest to the appellant till 25.08.2019. It
appears that the date has inadvertently been recorded uniformly for all the
complainants by the RERA Authority while deciding the batch of complaints.
The other allottees ofTower-3 in the batch of complaints had already taken
physical possession of their respective units, hence, interest was confined till
the date of possession. It is not in dispute that the appellant has not been
handed over possession of his unit situated in Tower-4. Accordingly,
appellant shall be entitled to delay interest till the date of handing over

possession of the unit.

The dispute, in so far as, between the respondent and M/s Noble Buildtech
Pvt. Ltd., to which appellant is not party to the Memorandum of
Understanding, would not bind the allottee since it is not in dispute that the
respondent is the registered promoter and the liability of interest, as

contemplated under the Act 2016, would fall upon the respondent-promoter.

Further, our attention has been drawn to the agreement executed between the
appellant and the respondent promoter. In paragraph-3, it has been

categorically stated that the respondent would develop the project and
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construct the building. Paragraph-7 (a) (b) provides that in the event of delay,
delay charges would be paid by the respondent. The agreement does not find
mention of M/s Noble Buildtech Pvt. Ltd. Hence, the respondent would be
liable for all its obligations under the Act in so far it relates to the appellant-

allottee. The question is accordingly answered.
15. The appeal is allowed by passing the following orders:-

(1)  Appellant-allottee shall be entitled to interest at the rate MCLR+1% on
his deposit payable by the respondent with effect from 01.05.2017 till

handing over valid and lawful possession of the unit;

(i1) The second part of the direction No.3 of the impugned order dated
21.04.2022 shall stand modified to the extent hereinabove.

16. No order as to the costs.

(Devindar Singh Chaudhry) (SanjaiKhare) (Suneet Kumar)

Dated: 01.07.2025
Tanveer/-



