BENCH NO.1.

THE UTTAR PRADESH REAL ESTATE APPELLATE TRIBUNAL

AT
LUCKNOW.
1. Appeal No.313 OF 2021
Tripta Chugh ... Appellant.
Vs.
Parsvnath Developers Limited @ .......... Respondent.
AND
2. Appeal No.314 OF 2021
Tripta Chugh ... Appellant.
Vs.
Parsvnath Developers Limited  .......... Respondent.

Hon’ble Mr. Justice Suneet Kumar, Chairman.

Hon’ble Mr. Rameshwar Singh, Administrative Member.

Hon’ble Mr.Devindar Singh Chaudhry, Technical Member.

Heard Dr.Azhar lkram, learned counsel for the appellant and Shri Rajesh

Chadha, learned counsel for the respondent.

As the facts and issue involved in both the appeals are same, with the

consent of parties, both the appeals are being heard and decided together.

Facts of Appeal No.313 of 2021 is being referred to for the sake of
convenience. The appellant allottee is assailing the judgment and order
dated 21.01.2021 passed by the Adjudicating Officer, U.P. RERA, in
Complaint No. ADJ/LKO162/08/58673/2020 (Tripta Chugh Vs. M/s
Parsvnath Developers Limited) on the ground that the same has been

passed without considering the factual aspects of the case.



The appellant has submitted that learned Adjudicating Officer by way of
the impugned order dated 21.01.2021 while dismissing the complaint of the
appellant has failed to award compensation sought by the appellant, despite
the same being claimed by the appellant in her complaint. It is further
stated that the complainant/appellant was entitled to receive compensation
as the project was highly delayed by more than 10 years by the respondent
promoter. Further, no specific date was fixed for providing possession of

the unit and no development of the said tower has taken place.

Pursuant to the representations made on behalf of the respondent,
complainant/ appellant's husband had originally booked a flat in the project,
namely, Parsvnath Planet, Lucknow. Pursuant to the Flat-Buyer Agreement
dated 21.07.2006, a residential flat bearing No. T6- 301. Tower- T6,
admeasuring 1775 Sq. ft. super area was allotted. The basic cost of said flat
was at Rs.29,28,750/-, against which the appellant had deposited Rs.
29.43,626/- till date, which is more than the basic cost of the flat. The

appellant had chosen plan B i.e. construction link plan for the payment.

As per the terms of the Flat Buyer Agreement, possession of the residential
flat was to be delivered within 36 months with a grace period of 6 months
from the start of construction of the tower. The relevant clause of the Flat

Buyer Agreement reads thus :

Clause 10(a) provided for completion of construction of the said flat within
36 months with a grace period of 6 months from the time of start of

construction of block.

Clause 19(c). further provided that in case the construction of the
Apartment is not completed within the stipulated time, then the allottee was
entitled to receive buyer compensation at the rate of Rs.53.80/- per sq.

meter or Rs. 5/- per sq. ft. of the super area of the unit per month.

After making the allotment of the flat on 21.07.2006, the construction of
the Apartment was liable to be completed on or before January 2010.
However, respondent committed material negligence in commencement of
construction and delayed the project. Apparently, the construction of the

project remains incomplete till today despite lapse of more than 10 years.



10.

11.

12.

Non-completion of construction of the apartment and non-delivery of
possession within the stipulated time resulted in substantial financial loss
and mental discomfort to the appellant, despite making the complete
payment of the apartment, the appellant could not enjoy the fruits of her

Investment.

The husband of the appellant who was the original allottee of the flat died
on 09.01.2010. That appellant being the wife of the original allottee is the
legal heir became the allottee of the said flat.

Being aggrieved by the non-delivery of possession of the flat, the
appellant/complainant filed a complaint before the Adjudicating Officer on
20.08.2020. It was alleged that the possession of the property has not been
given despite lapse of about 10 years which has caused mental and
financial pressure on the appellant. The complainant/appellant sought the
relief that the respondent should pay an amount of Rs.5,50,000/- for delay
in providing the flat along with delivery/possession of the flat in ready to

move condition.

The respondent contended that the construction of Tower-06 was complete
in all respects and that the completion certificate for the said tower was
obtained from the competent authority on 12.01.2018. Further, it was stated
by the respondent that they have issued an offer for fit out possession dated
31.12.2005 and offer of possession dated 09.04.2018 to the appellant and
an amount of Rs.5,59,125/- has been credited to the appellant towards delay
compensation from July 2010 to September 2015.

It is submitted that the appellant/complainant through Complaint Number
ADJ/LKO162/08/58673/2020 (hereinafter referred to as the "Complaint")
sought compensation from the learned Adjudicating Officer for delay in
handing over the possession of the Flat. The Adjudicating Officer after
hearing detailed arguments passed an order dated 21.01.2021 (hereinafter
referred to as 'Impugned Order') thereby dismissing the Complaint on the
ground that the Respondent has already sent offer of possession of the flat.
Since, the appellant/complainant has been duly compensated for the delay
in handing over possession, the complaint filed is not maintainable and

stands dismissed.
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The respondent has stated that the appeal filed by the appellant is not
maintainable in the eyes of the law as the project is complete in all respect
and the completion certificate for the said project has been issued by
Lucknow Development Authority. It is submitted that the Completion
Certificate for Tower No. 1,2,3,7,8,9 and 10 was issued on 14.09.2015 and
for Tower 4,5 and 6, it was issued on 12.01.2018. That the delay
compensation, if any, was duly credited into the account of allottees, as well
as, to the account of the appellant/complainant herein. It has also been
submitted that the appellant had failed to deposit any amount towards
registration fee/incidental charges/professional charges and stamp duty

charges as per the terms of the Flat Buyer Agreement.

The respondent has also stated that on 20.10.2015, after completing the
construction work at the project site applied for requisite approvals and
sanctions with the concerned authorities. Thereafter, the Completion
certificate was duly obtained by the Respondent on 12.01.2018 and since all
the necessary approvals for the said project have been obtained by the
Respondent Company, the said project is out of the scope of RERA. Hence,
the Appeal filed by the Appellant cannot be adjudicated by the Hon'ble

Tribunal.

In order to appreciate the controversy on the grounds, pleadings on record
and appreciating the submissions of the learned counsel for the appellant, we

deem it proper to frame the following question:-

(1)  Whether a complaint/appeal of an allottee would be maintainable
against a real estate project not registered in terms of Section 3 of the

Act.

At this stage, it would be apposite to refer to provisions of Section 3(2)(a) of
RERA Act, which is extracted here under :-

“3. Prior registration of real estate project with Real Estate Regulatory
Authority. (1) No promoter shall advertise, market, book, sell or offer for
sale, or invite persons to purchase in any manner any plot, apartment or
building, as the case may be, in any real estate project or part of it, in any
planning area, without registering the real estate project with the Real Estate
Regulatory Authority, established under this Act:
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Provided that, projects that are ongoing on the date of commencement
of this Act, and for which the completion certificate has not been issued, the
promoter shall make an application to the Authority, for registration of the
said project within a period of three months from the date of commencement
of this Act:

Provided further, that if the Authority thinks necessary, in the interest
of allottees, for projects which are developed beyond the planning area but
with the requisite permission of the local authority, it may, by order, direct
the promoter of such project to register with the Authority, and the
provisions of this Act or the rules and regulations made thereunder, shall
apply to such projects from that stage of registration.

(2) Notwithstanding anything contained in sub-section (1), no registration of
the real estate project shall be required-

(a) where the area of land proposed to be developed does not exceed five
hundred square meters or the number of apartments proposed to be
developed does not exceed eight inclusive of all phases:

Provided that, if the appropriate Government considers it necessary, it
may, reduce the threshold below five hundred square meters or eight
apartments, as the case may be, inclusive of all phases, for exemption from
registration under this Act;

(b) where the promoter has received completion certificate for a real estate
project, prior to commencement of this Act;

(c) for the purpose of renovation or repair or re-development which does not
involve marketing, advertising, selling or new allotment of any apartment,
plot or building, as the case may be, under the real estate project.

Explanation.-- For the purpose of this Section, where the real estate project
is to be developed in phases, every such phase shall be considered a stand
alone real estate project, and the promoter shall obtain registration under this
Act, for each phase separately.

Learned counsel for the appellant submitted that though he is aware of filing
the complaint by the appellant before the RERA for registration of the

project, but he does not possess the details of the same.

We have checked the web-portal of the RERA and found that the project in
question of the respondent is not registered with the RERA under the
provisions of Act 2016.

On examination, we found that the entire Act 2016 has been divided into 10
Chapters. Chapters II, III and IV relate to Registration of Real Estate Project

& Registration of Real Estate Agents, Functions & Duties of Promoter, and



Rights & Duties of Allottees, respectively. Rest of the chapters are regarding
establishment of the Regulatory Authority, Real Estate Appellate Tribunal,
Offences, Penalties and Adjudication, Finance, Accounts, Audits and
Reports etc. The Hon’ble Supreme Court in Civil Appeal No.(s) 6745-
6749 of 2021 (M/S Newtech Promoters & Developers Pvt. Ltd. Vs. State
of U.P. & others) decided on 11.11.2021 framed a question in order to
examine as to whether the Act 2016 is retrospective or retroactive in its
operation and what will be its legal consequence if tested on the anvil of the
Constitution of India. After thorough scrutiny the Hon’ble Supreme Court
was pleased to observe that the intention of the legislature by necessary
implication and without ambiguity is to include those projects within fold of
the Act which were ongoing and in cases where completion certificate has
not been issued. The provisions of the Act 2016 will apply to the on-going
projects and future projects within fold of the Act which were registered
under Section 3 to prospectively follow the mandate of the Act 2016.
Relevant paras 52, 53 and 54 of the aforesaid judgment are reproduced as

follows :--

“52. The Parliament intended to bring within the fold of
the statute the ongoing real estate projects in its wide
amplitude used the term “converting and existing
building or a part thereof into apartments” including
every kind of developmental activity either existing or
upcoming in future under Section 3(1) of the Act, the
intention of the legislature by necessary implication and
without any ambiguity is to include those projects which
were ongoing and in cases where completion certificate
has not been issued within fold of the Act.

53. That even the terms of the agreement to sale or home
buyers agreement invariably indicates the intention of the
developer that any subsequent legislation, rules and
regulations etc. issued by competent authorities will be
binding on the parties. The clauses have imposed the
applicability of subsequent legislations to be applicable
and binding on the flat buyer/allottee and either of the
parties, promoters/home buyers or allottees, cannot shirk
from their responsibilities/liabilities under the Act and
implies their challenge to the violation of the provisions
of the Act and it negates the contention advanced by the
appellants regarding contractual terms having an
overriding effect to the retrospective applicability of the
Authority under the provisions of the Act which is
completely misplaced and deserves rejection.
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54. From the scheme of the Act 2016, its application is
retroactive in character and it can safely be observed
that the projects already completed or to which the
completion certificate has been granted are not under its
fold and therefore, vested or accrued rights, if any, in no
manner are affected. At the same time, it will apply after
getting the ongoing projects and future projects
registered under Section 3 to prospectively follow the
mandate of the Act 2016.”

Learned counsel for respondent has also relied upon a judgment of this
Tribunal in the case of Nomani Sadul Haque Vs. M/s Parsvnath
Developers Ltd. Appeal No.29 of 2019, decided on 18.08.2022 and the
judgment of Hon’ble High Court of Madras in M/s Devinarayan Housing
and Property Developers Pvt. Ltd. and others Vs. Manu Karan and
others, C.M.S.A Nos.23 and 24 of 2020, decided on 20.09.2023, wherein,
it was held that the real estate project of the appellant was not required to
be registered under RERA as the same does not fall within the purview of

the Act.

As the project of the respondent is not registered with UPRERA, therefore,
in view of the observations of the Hon’ble Supreme Court in M/S Newtech
Promoters (supra), neither the complaint before the Regulatory Authority,

nor, the appeal before this Tribunal is maintainable.
The question is answered accordingly.

Accordingly, both the Appeal Nos. 313 of 2021 and 314 of 2021 are

dismissed being not maintainable against the unregistered project.

However, it is open for the appellant to raise the issue of registration of the
project of the respondent on the administrative side of the Regulatory
Authority. Further dismissal of the appeal shall not preclude the
appellant/allottee from taking remedy before any other forum, if

permissible, for redressal of his grievance.

(Devindar Singh Chaudhry) (Rameshwar Singh) (Suneet Kumar)

Dated: 20.01.2025.
Irfan



