BENCH NO.1.

THE UTTAR PRADESH REAL ESTATE APPELLATE TRIBUNAL

AT
LUCKNOW.

Appeal No. 112 OF 2022

Chail Bihari Saxena ... Appellant.

Aftek Developers Pvt.Ltd. ............ Respondent.

Hon’ble Mr. Justice (Dr.) D.K. Arora, Chairman.

Hon’ble Mr. Sanjai Khare, Judicial Member.

1.

Heard the appellant in person and Sri Anurag Singh, learned counsel for

respondent.

The appellant is aggrieved by the order dated 23.12.2021 of rejection of
the execution proceedings on the ground that the appellant is not taking
interest for taking possession and execution of the conveyance deed
after depositing the amount and if he wants his money back he can file a

separate complaint.

Submission of learned counsel for appellant is that in pursuance to the
order dated 17.12.2020 of the Regulatory Authority, passed on the
complaint of the appellant, the possession was required to be given by
31.01.2021 and respondent was also required to pay interest at the rate
of MCLR+1% from 01.11.2016 till actual physical possession. The
respondent vide letter dated 04.02.2021 informed the Secretary of the
Regulatory Authority regarding not clearing the dues by the appellant.
The appellant on receipt of the said letter submitted his reply vide letter
dated 05.02.2021 to the respondent indicating the various defects and
deficiencies in the unit. Information of this defects and deficiencies in
the project as well as in the unit in question was also informed to the

Secretary of the Regulatory Authority vide letter dated 15.02.2021



followed by legal notices dated 27.02.2021, 17.04.2021 and 13.06.2021
and thereafter approached the Regulatory Authority for execution of the
order dated 17.12.2020. On account of rejection of the execution
proceedings making an observation to the effect that the appellant is not
taking possession and also not clearing dues, the appellant is

constrained to approach this Tribunal challenging the order dated

23.12.2021.

Learned counsel for appellant, during the course of argument drawn our
attention towards Annexures 17 & 18 of the appeal, perusal of which
indicates the status of the unit that even the lift of the project till date

has not been started. The entire unit is in a dilapidated condition.

On query, learned counsel for respondent informs that till date OC/CC
has not been received and it will take at least 6 to 8 months to complete
the unit of the appellant and the other amenities and facilities promised
through brochure/agreement will also be completed in the said period.
A query was also made from the counsel for respondent as to when
respondent did not have the OC/CC and unit was not in a position to
give possession why the final demand has been raised, learned counsel

for respondent has no answer to this query.
We have examined the submissions of learned counsel for parties.

Admitted position is that the respondent did not have the OC/CC of the
project and hence legal offer of possession cannot be given by the
respondent to the appellant and any final demand raised prior to that, in

our considered view, was not proper.

Appellant has filed photographs of the unit which reveal that unit is not

in habitable condition.

Learned counsel for respondent admits that the completion of the
appellant’s unit as well as other amenities and facilities will take about
7 to 8 months, it will reach to a conclusion that the impugned order has
been passed without application of mind and without appreciating the
correct facts. Simultaneously we are also of the view that the
respondent ought to have informed this fact during the execution

proceedings and it was duty of the respondent to move an application to



10.

11.

the Regulatory Authority for extension of time for possession on
account of non availability of OC/CC and for completion for other

necessary work in the project including the unit of the appellant.

In view of the aforesaid facts that the Unit is not in a position to be
offered by the respondent to the appellant and in the absence of OC/CC,
no legal offer of possession can be given even in pursuance to the order
of the Regulatory Authority dated 17.12.2020, we set aside the
impugned order dated 23.12.2021 and remand back the matter to the

Regulatory Authority to process the execution proceedings afresh.

With the aforesaid observations, the appeal is allowed.

Dated : 02.04.2024

Irfan

(Sanjai Khare) (D.K.Arora)



