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Ms Surangama Sharma, Advocate is present on behalf of appellant.  

No one is present on behalf of respondent.  

Record reveals that objections have been filed by the respondent on 31.10.2022 

which, after removing the defects, were uploaded on the portal of Tribunal on 

01.11.2022.   

The matter has already been proceeded ex-parte against respondent vide order 

dated 31.03.2022 with the observations that the matter will be examined on the 

basis of available record. 

Since no one is present on behalf of respondent, and on the request of learned 

counsel for the appellant we proceeded ex-parte against respondent to hear instant 

appeal.  

Submission of the learned counsel for the appellant is that a complaint of 

appellant for refund of the deposited amount was filed before the learned 

Regulatory Authority on 02.12.2021 on the ground that the builder failed to make 

offer of possession till that date and only 70% of the work was completed and 



builder also violated Section 12 and 18 of the Act 2016. Further submission of 

the learned counsel for the appellant is that as per clause 4 (i) of the allotment 

letter dated 05.03.2016 the construction was to be completed on or before 

31.12.2017 subject to Force Majeure and in case of failure to provide possession 

after 30.06.2018 (including grace period of six months), it would be by way of 

separate subvention scheme floated by Company (under a separate arrangement 

with the concerned bank/financial institution of the allottee (s), despite the expiry 

of the stipulation for benefit under the availed subvention scheme, continue to 

pay only interest thereon in respect of the loan directly to the concerned bank of 

financial institution or customer till possession of the subject flat.  This facility 

shall however be in lieu of the agreed rates of penalty payable @ Rs 6.00 per sq. 

ft. per month in case of possession delayed beyond 30.06.2018.    

Learned counsel for the appellant on the basis of provision of clause 4 (i) of the 

allotment letter dated 05.03.2016 submitted that in all probabilities the respondent 

was supposed to provide possession of the allotted unit by 30.06.2018 and further 

on delay, no arrangements as per promised agreement were made with respect to 

alleged scheme.  The appellant, taking into consideration, the delay in completion 

of project, moved an application on 26.03.2018.  

Provisions of Clause of 3 (i) & (ii) of the allotment letter authorize an allottee to 

cancel the allotment of the booked unit in the project of the builder subject to 

forfeiture of 10% the total price read with clause 5  of the tripartite agreement  

which provides that if the borrower desires to withdraw and/or in case of death of 

borrowers and/or if borrowers fail to pay the balance amount representing the 

difference between the loan sanctioned by the PNBHFL and the actual purchase 

price of the property, the entire amount of advance by the PNBHFL will be 

refunded by the Builder to PNBHFL, forthwith.  



The complaint of the appellant was clubbed with four more complaints of the 

different tower of the same project.  Allotment of the allottee was in Gayatri tower 

wherein the construction was to be completed by 31.12.2017 with a grace period 

of six months.  After taking into consideration the grace period of six months, the 

possession of the unit was to be given to the allottee by 30.06.2018 whereas 

leading complaint No NCR144/11/84994/2021(Vimal Negi) (Page No.1), the 

allotment of the complainant was in Saraswati Tower wherein the work was to be 

completed by 30.06.2018 and after completion of grace period of six months, the 

possession was to be given by 31.12.2018.  The Regulatory Authority wrongly 

placing reliance with respect to the assurance given by the respondent that the 

possession will be provided to the allottees as the construction work of the project 

will be completed by 30.06.2022 and the OC/CC will be obtained from the 

competent authority, rejected the claim of the appellant for refund of amount and 

made it open that if the appellant wants to take possession in that case possession 

will be given to the appellant by respondent by 31.07.2022 and sale deed will be 

executed after taking stamp fees etc and the appellant will be paid delay interest 

from 10.03.2019 till receipt of OC/CC or the actual offer of possession whichever 

is later @ MCLR+1%  and the period from 25.03.2020 to 25.09.2020 will be 

excluded due to Force Majeure of Covid-19.  

Learned counsel for the appellant further submitted that as per certificate brought 

on record in objections to the instant appeal, the certificate of structural design is 

dated 21.06.2022, certificate of electric safety is dated 10.05.2022, certificate of 

fire safety is dated 23.05.2022 and approval of transformer design for substation 

is dated 14.03.2022 and as per information of the appellant, till date, the 

respondent could not get the OC/CC from the concerned competent authority. 

Further without having obtained OC/CC the offer of possession given by the 

respondent in pursuance to the impugned order of the Regulatory Authority dated 

25.04.2022 is not legal.  



Learned counsel for the appellant submitted that the Judgment cited in the 

impugned order are not applicable to the appellant’s case and in her support, 

learned counsel for the appellant placed reliance on the judgment of  Hon’ble 

Supreme Court in Kolkata West International City Vs Devasis Rudra in Civil 

Appeal No. 3182 of 2019, paragraph 136 of Bikram Chatterji & Ors Vs Union 

of India & Ors, W.P (C) 940 of 2017, paragraph of 261 Hon’ble Bombay High 

Court Judgment & Order in in W.P. No 2737 of 2017 ‘Neelkamal Realtors 

Suburban Pvt. Ltd. Vs UOI and Ors’ and Hon’ble Supreme Court Judgment & 

Order in Civil Appeal Nos 6745-6749 of 2021 in ‘M/s Newtech Promotors and 

Developers Pvt Ltd Vs. State of UP & Ors etc. 

Finally, the learned counsel for the applicant submitted that the impugned order 

has been passed by the Regulatory Authority without appreciating the correct 

facts & figures and therefore the instant appeal deserves to be allowed and the 

directions be given to respondent to make payment of entire amount deposited by 

the allottee alongwith interest thereon for the delayed period. 

Heard. 

Judgment reserved.  

 (Sanjai Khare)                           (D.K. Arora) 
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