THE U.P. REAL ESTATE APPELLATE TRIBUNAL, LUCKNOW

Division Bench Court No. 1
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KRISHAN GOPALSURI e Appellant
Versus

SIKKA INFRASTRUCTURE PRIVATE LIMITED . Respondent

Counsel for Appellant Counsel for Respondent

AMIT YADAV SUNENDRA KUMAR

Hon’ble Mr. Justice Suneet Kumar, Chairman
Hon’ble Mr. Sanjai Khare, Judicial Member
Hon’ble Mr. Rameshwar Singh, Administrative Member

Heard learned counsel appearing for the appellant/allottee, and, learned counsel
for the respondent, and perused the record with assistance of the respective

parties.

Appellant/allottee has raised challenged to the order dated 22.10.2021, passed by
the Executing Authority of Real Estate Regulatory Authority at Gautam Budh
Nagar, arising from complaint No. NCR144/06/55075/2020 (Krishan Gopal Suri
and Rajni Suri Vs. Sikka Infrastructure Private Limited), whereby, instead of
executing the judgment and decree dated 09.02.2021, an observation has been
made, therein, that since appellant/decree holder, has sought refund of his
amount, therefore, appellant may prefer a compliant, since the prayer is beyond
the judgment and decree. Appellant is seeking possession of the unit, as well as,

delay interest in terms of judgment and decree dated 09.02.2021.

The short question that arises for consideration is, whether the Executing
Authority can pass an order which is beyond the scope and ambit of the judgment

and decree put to execution.

The facts inter-se parties are not in dispute.



The respondent/promoter floated a scheme, in the name and style, ‘Sikka Karnam
Greens’. Flat/unit No. 604, Tower Honour, came to be allotted to the appellant
on 06.10.2011. Sale consideration of the unit was at Rs. 32,99.580/-. In terms of
Clause 26 of the agreement the due date for possession declared by the
respondent/promoter was 06.04.2015. The appellant between 25.05.2011 to
31.03.2018 had deposited Rs. 28,77,464/-. Being aggrieved by the delay in
handing over the possession of the unit, a compliant under Section 31 of the Real
Estate (Regulation and Development) Act, 2016 (for short ‘Act, 2016’) was
instituted on 24.06.2020, seeking possession and interest for the delayed period
in terms of Section 18(1) of Act, 2016. The complaint came to be decreed vide

judgment and order dated 09.02.2021.

The learned counsel for the respondent, on query, informs that no appeal came to
be filed by the respondent/promoter against the decree dated 09.02.2021. In view
thereof, the judgment and decree has attained finality. It appears that decree was
not complied. Aggrieved, appellant initiated execution proceedings. During
execution proceedings, it is submitted that the learned Executing Authority had
noted in the impugned order that since the respondent/judgment debtor is not in
a position to handover possession of the unit, consequently, appellant has sought
refund of his deposit, accordingly, the impugned order came to be passed that
appellant may institute a separate proceeding/complaint for refund of deposit

before the Regulatory Authority.

In our opinion, the impugned order dated 22.10.2021 is wholly without
jurisdiction and travels beyond the judgment and decree dated 09.02.2021. The
decree, nowhere directed for refund of the amount, rather, possession and delay
interest was directed to be paid, which was being pressed by the appellant before

the Executing Authority. Learned counsel for the respondent further informs that



after passing of the impugned order the respondent has refunded part of deposit
at Rs. 12 lakh to the appellant on 28.09.2022.

8.  The impugned order is perse-perverse and illegal. It is settled principle of law that
the Executing Court is bound to execute the decree in letter and spirit to its logical
conclusion. The impugned order does not record that the decree is inexecutable
against the respondent/judgment debtor. The impugned order is unsustainable in

law. The question is accordingly answered.

9. Having regard to the facts and circumstances noted hereinabove, and for the
reasons assigned, impugned order is liable to be set-aside. Appeal succeeds,
accordingly, allowed by passing following order:

1. Order dated 22.10.2021 passed by Executing Authority in complaint No.
NCR144/06/55075/2020 (Krishan Gopal Suri and Rajni Suri Vs. Sikka
Infrastructure Private Limited) is set-aside and quashed. The execution

proceeding is restored to its original file and number;

ii.  The Executing Authority is directed to execute the judgment and decree
dated 09.02.2021, in letter and spirit to its logical conclusion,
expeditiously, preferably within a period of 08 weeks from the date the

order is supplied, provided that there is no other impediment;

iii.  No order as to cost.
10. Registry to supply copy of this order to U.P. RERA/Executing Authority for

compliance.
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