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THE UTTAR PRADESH REAL ESTATE APPELLATE TRIBUNAL
AT
LUCKNOW.
Appeal No.156 OF 2022
DeepakVats ... Appellant.

Vs.

Greator Noida Industrial Development Authority ..... Respondent.

Hon’ble Mr. Justice Suneet Kumar, Chairman.
Hon’ble Mr. Sanjai Khare, Judicial Member.
Hon’b le Mr.Rameshwar Singh, Administrative Member.

1. Heard Sri Shashank Bhasin, learned counsel for the appellant and Sri

Rishindra Vikram Singh, learned counsel for respondent.

2. The instant appeal arises from the order dated 30.12.2021, passed by the
RERA  Authority at Gautam Budh Nagar, in Complaint
No.NCR144/09/60369/2020, wherein a direction has been given to
handover possession of the Unit along with delay interest on or before
29.05.2022 or on receipt of OC/CC and in the event the possession of the
Unit 1s not handed over by 29.05.2022 then the entire amount along with

interest at prescribed rate be refunded.

3. The facts, giving rise to the instant appeal, briefly stated, is that the
respondent/promoter launched a housing scheme in October, 2013 in the
name and style ‘Built-Up Houses-Lohiya Enclave’ in Sector 12, Omicron
1 and 1A of Greater Noida. The appellant booked a 2 BHK flat by
depositing registration amount at Rs.2,57,000/- on 30.12.2013. Flat
No0.909/B on the 9" floor in Tower B of the project came to be allotted
vide letter dated 29.01.2014. Balance amount at Rs.22,67,700/- of the
cost of the Unit was deposited by the appellant after availing loan from
LIC Housing Finance Limited on 28.04.2014. The completion date of the
project/Unit was 28.01.2017, however, the project got delayed for more



than 5 years, the respondent vide communication dated 04.07.2019
demanded an additional amount at Rs.5,18,895/- towards escalation of

price.

Aggrieved by the delay in completing the project, the appellant filed a
complaint before the RERA Authority seeking refund of the amount and
interest thereon. In the complaint no prayer was made for possession of
the Unit, however the learned RERA Authority while deciding the
complaint issued direction to the respondent to complete the project by
28.02.2022 and obtain OC/CC and handover possession and execute the
conveyance deed, further directed the respondent to pay delay interest at
the prescribed rate from the due date declared for completion of the
project i.e. 08.04.2017, the period towards force majeure was directed to
be deducted. It was further directed that in the event the possession of the
Unit is not granted by the respondent by 28.02.2022 in that event
appellant would be entitled to refund of the deposit along with interest at
the rate MCLR+1%.

The learned counsel for the appellant submitted that the directions issued
by the RERA Authority, in particular, pertaining to direction nos. 1,2,3 &
4 is beyond pleadings and relief claimed by the appellant.

Learned counsel for respondent had put in appearance and contested the
complaint by filing objections. Objections have been filed to the memo of
appeal and it is admitted that the project was inordinately delayed and the
possession of the Unit as directed by the learned RERA Authority was
not handed over to the appellant on or before 28.02.2022. On specific
query learned counsel admits that the relief claimed by the
appellant/allottee before the Regulatory Authority was confined to refund

of the deposited amount along with interest as the project was delayed.

Having regard to the rival submissions of the parties, the only question
that arises for determination is as to whether the learned RERA Authority
could have granted relief that was neither pleaded, nor, prayed for by the
appellant allottee.

The facts inter se parties are not in dispute.
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The respondent allotted a 2 BHK flat to the appellant in their Housing
Project on 30.12.2013. The project was to be completed within three
years i.e. on or before 29.01.2017. However, the project was inordinately
delayed and was not completed by the said date. It is not in dispute that
the entire consideration amount at Rs.25,24,700/- was deposited by the
appellant. It is settled principle of law and also in accordance with
principles of natural justice that the /is should be confined to the
pleadings and relief. The presiding officer cannot go beyond the
pleadings and the relief sought by the party filing the complaint petition.
The complaint categorically was confined to refund and interest due to
delay in completion/handing over possession of the Unit. This fact is not

disputed by the respondent.

After hearing learned counsel for parties, we deem it proper to frame the

following question in order to examine the issue involved in this appeal :

“Whether the order passed by the Regulatory Authority is beyond the
pleadings and the relief sought by the party.”

We are required to examine, as to whether the order passed by the
Regulatory Authority is beyond the pleadings and prayers of the

complainant (allottee).

The issues of pleading, prayer and moulding of reliefs have been
examined time & again by Hon'ble Supreme Court, as well as, by the
Judicial Forums holding therein that the rights of the parties stand
crystallized on the date of institution of the proceeding and no party
should be permitted to travel beyond the pleadings & prayer.

In Bhagwati Prasad vs. Shri Chandramaul, AIR 1966 SC 735, the

Hon'ble Supreme Court was pleased to observe that:-

“The importance of the pleadings cannot, of course, be ignored,
because it is the pleading that lead to the framing of issues and a trial
in every civil case has inevitably to be confirmed to the issues framed in
the suit. The whole object of framing the issues would be defeated if
parties allowed to travel beyond them and claim or oppose reliefs on

grounds not made in the pleadings and not covered by the issues.”



10.4

10.5

10.6

10.7

10.8

In the case of Krishna Priya Ganguly and Anr. vs. University of
Lucknow and Ors. reported in 1984 SCC 307, while dealing with a
matter arising out of a writ petition where the writ-petitioners prayed for
merely consideration of his case for admission, Hon’ble Supreme Court
was pleased to observe that a court cannot go a step further and grant the

relief which the petitioner did not ask for, and held:-

“Finally, in his own petition in the High Court, the respondent had
merely prayed for a writ directing the State or the college to
consider his case for admission yet the High Court went a step
further and straightaway issued a writ of mandamus directing the
college to admit him to the M.S. course and thus granted a relief to
the respondent which she herself never prayed for and could not

have prayed for.”

The Hon’ble Supreme Court in the case of Bachhaj Nahar vs Nilima
Mandal &Ors; reported in (2008) 17 SCC 491,was pleased to observe
that a Court cannot make out a case not pleaded. The Court should
confine its decision to the question raised in pleadings. Nor can it grant
a relief which is not claimed and which does not flow from the facts

and the cause of action alleged in the plaint.

In Om Prakash vs. Ram Kumar (1991) 1 SCC 441, the Hon’ble

Supreme Court observed:-

“A party cannot be granted a relief which is not claimed, if the
circumstances of the case are such that the granting of such relief
would result in serious prejudice to the interested party and deprive

b

him of the valuable rights under the statute.’

In Shiv Kumar Sharma Vs. Santosh Kumari(2007) 8 SCC 600 the
Apex Court observed that the appellate court had no power to grant

relief not prayed for in the suit.

The issue was again examined by the Hon’ble Supreme Court in the
case of Bharat Amratlal Kothari and Anr. Vs. Dosukhan Samadkhan
Sindhi and Ors., (2010) 1 SCC 234, and the Court in paras 29 and 30

of the judgment was pleased to examine and observe that “normally



the Court will grant only those reliefs specifically prayed for by the

petitioner”. The relevant paras 29 and 30 are quoted as under:

“29. The approach of the High Court in granting relief not
prayed for cannot be approved by this court. Every petition
under Article 226 of the Constitution must contain a relief
clause. Whenever the petitioner is entitled to or is claiming more
than one relief, he must pray for all the reliefs. Under the
provisions of the Code of Civil Procedure, 1908, if the plaintiff
omits, except with the leave of the court, to sue for any
particular relief which he is entitled to get, he will not
afterwards be allowed to sue in respect of the portion so omitted

or relinquished.

30. Though the provisions of the Code are not made applicable
to the proceedings under Article 226 of the Constitution, the
general principles made in the Civil Procedure Code will apply
even to writ petitions. It is, therefore, incumbent on the petitioner
to claim all reliefs he seeks from the court. Normally, the court
will grant only those reliefs specifically prayed for by the
petitioner. Though the court has very wide discretion in granting
relief, the court, however, cannot, ignoring and keeping aside the
norms and principles governing grant of relief, grant a relief not

b

even prayed for by the petitioner.’

10.9 In Messrs. Trojan & Co. Vs. RML.N.N. NagappaChettiar, AIR 1953
SC 235, Court considered the issue as to whether relief not asked for by
a party could be granted and that too without having proper pleadings.
The Court held as under:-

“It is well settled that the decision of a case cannot be based on
grounds outside the pleadings of the parties and it is the case
pleaded that has to be found. Without an amendment of the plaint,
the Court was not entitled to grant the relief not asked for and no
prayer was ever made to amend the plaint so as to incorporate in it

an alternative case.”
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In Fertilizer Corporation of India Ltd. and anor Vs. Sarat
Chandra Rath and others, AIR 1996 SC 2744, Hon’ble Supreme
Court held that the High Court ought not to have granted reliefs to the

respondents which they had not even prayed for.

In view of the above, law on the issue can be summarized that the
Court/Tribunal cannot grant a relief which has not been specifically
prayed by the parties. The question is accordingly answered in favour

of the appellant.

Having regard to the facts of the case it is not in dispute that the project
which was to be completed by 2017, however, was prolonged and
delayed inordinately. It is not being disputed by the respondent that the
complaint was filed seeking refund of the deposited amount along with

interest thereon in a delayed project.

In the circumstances we are of the opinion that the RERA Authority
committed an error travelling beyond pleadings and relief which was not

prayed for.

In view of above, the appeal succeeds and is allowed by passing the

following orders :
Impugned order dated 30.12.2021 is set aside and quashed.

The respondent to refund the amount deposited by the appellant along
with interest computing at the rate MCLR+1% for every month delay till
the date of payment.

The respondent to comply this order within 45 days from the date this
order is uploaded on the portal, failing which it would be open for the
RERA Authority to proceed in accordance with law for execution of the

order/imposition of penalty.

Costs of litigation assessed at Rs.10,000/- to be paid by the respondent to
the appellant.

Dated :13.12.2024

Irfan

(Rameshwar Singh) (Sanjai Khare) (Suneet Kumar)



