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1. Heard Sri Gautam Johri assisted by Sri Achintya Kumar Ojha on behalf of
appellant/allottee, Sri  Himanshu Hemant Gupta on behalf of

respondent/promoter and perused the record.

2. The appeal is directed against the order dated 18.10.2022, passed by Real
Estate Regulatory Authority at Gautam Budh Nagar (for short ‘RERA
Authority’), in Complaint No. NCR144/01/88190/2022, whereby, a
direction came to be issued that since the cancellation of the unit is justified
on default of the allottee, therefore, respondent/promoter to refund the
deposit without interest. Aggrieved, appeal has been instituted by the

appellant/allottee.

3. The primary issue revolves around the validity of the cancellation of the

unit allotted to the appellant/allottee, and the consequences thereof.

4. The respondent/promoter launched a project in the name and style ‘AlG
Royal Phase 1’ at plot No. 16-D, Sector-1, Greater Noida, West. The
project was duly registered with the U.P. RERA. Pursuant to an application



dated 24.12.2018, apartment No. G-0302 (for short ‘unit’) came to be
allotted. The cost of the unit was at Rs.39,62,700/-. The appellant opted for
Special Payment Plan, in terms of the agreement, that mandated that ten
percent of the amount is to be deposited at the time of booking at Rs.
3,96,217/-. The first installment (10%) within 45 days from the booking,
and the second installment (10%) on completion of 20" floor roof. The
final/third installment (70%) of the consideration is to be deposited by the
allottee on offer of possession of the unit at Rs. 27,73,890/-. It is not being
disputed by the respondent/promoter that after booking of the unit, the
subsequent two installments came to be duly deposited by the
appellant/allottee, and the third installment was to be deposited at the time
of offer of possession. In other words, Rs. 12,56,175/- (30% of the cost)
came to be deposited and balance amount at Rs. 27,73,890/- was to be
deposited by the appellant at the time of offer of possession. It is not
disputed by the counsel for the respondent/promoter that agreement for sale
is not a registered document in terms of Section 13 of the Real Estate
(Regulation and Development) Act, 2016 (for short ‘Act, 2016). In other
words, the respondent had collected 30 percent cost of the unit without
complying the mandate of Section 13. In terms of Section 13(1) of Act,
2016, it is mandated that on receiving 10 percent of the sale consideration,
registered agreement for sale is to be executed, further, installment could
not have been demanded by the promoter without having got the document

registered.

. It is submitted that appellant/allottee applied for home loan from the State
Bank of India to finance the unit in respect of the final installment. In the

Tripartite Agreement it was explicitly provided that it shall be the



obligation of the builder/promoter to obtain and provide all necessary
documents, including, occupancy certificate/completion certificate
(OC/CC) at the time of offer of possession for disbursement of the loan in

terms of the agreement. The Tripartite Agreement is dated 07.09.2020.

. As per Clause 7.1 of agreement for sale dated 24.12.2018, the possession
was scheduled to be delivered on or before 31.12.2022.

. It is further submitted that allotment of the unit was made after Act, 2016
was enforced. The respondent/promoter violated Section 13(1),
accordingly, was not justified to make any further demand without getting
the agreement registered. Respondent/promoter sent a demand notice dated
12.02.2021, without an offer of possession, demanding payment of the final
installment at Rs. 29,12,584/-. Thereafter, a reminder dated 12.03.2021 was
issued which was duly responded by the appellant/allottee vide
communication dated 18.03.2021 and e-mail dated 23.06.2021, requesting
respondent/promoter to provide OC/CC as was being demanded by the
bank for disbursement of the loan amount towards final installment. Instead
of providing OC/CC of the project, a final reminder cum pre-cancellation
notice dated 25.05.2021 came to be issued to the appellant/allottee. The
appellant/allottee again responded vide e-mail dated 25.05.2021 reiterating
the demand of OC/CC, required as per the terms of agreement for sale to
satisfy the bank with complete documentation for advancement of the loan.
It appears that respondent/promoter despite not having OC/CC of the
project from the competent authority until then, cancelled the unit in terms
of reminder-cum-pre cancellation letter dated 25.05.2021. It is further

submitted that cancellation was with mala-fide intention, as the



respondent/promoter did not provide the relevant documents required for
obtaining loan which was communicated by the appellant vide e-mail dated

17.01.2022 to satisfy the final installment.

8. On specific query, counsel for the respondent/promoter admits that no
further communication or formal cancellation letter terminating the
agreement/allotment was issued to the appellant/allottee. The reminder cum
pre-cancellation letter dated 25.05.2021 was taken to be the deemed

cancellation of the unit as the appellant failed to deposit the amount.

9. Aggrieved, appellant was constrained to file a complaint seeking
possession of the unit. Learned RERA Authority framed two issues. The
first issue was with regard to the validity of the cancellation of the unit.
Learned RERA Authority clearly recorded that cancellation was justified as
the appellant/allottee had defaulted in terms of the agreement, accordingly,

directed refund of the amount deposited by the appellant.

In this backdrop, the following questions fall for consideration;

1. whether the cancellation of the unit was in terms of the agreement and
the provisions of Act, 2016 and Rules framed thereunder.
ii. impact and consequence of transfer of the unit to third party during
pendency of appeal;
iii.  whether the respondent/promoter is liable for imposition of penalty

under Chapter VIII of the Act, 2016.

10. Question No.1:



In terms of proviso to Section 17(1), it is mandated that on receiving
OC/CC of the project, offer of possession is to be made by the promoter

within three months. The relevant proviso is extracted :

“Provided that, in the absence of any local law, conveyance deed in
favour of the allottee or the association of the allottees or the competent
authority, as the case may be, under this section shall be carried out by
the promoter within three months from date of issue of occupancy
certificate”.

Further, Section 11 details the functions and duties of promoter, Section
11(4)(a), mandates that the promoter shall be responsible for all
obligations, responsibilities and functions under the provisions of this Act
or the rules and regulations made thereunder and as per the agreement for
sale. Sub Clause (4) is extracted:

4) The promoter shall—

(a) be responsible for all obligations, responsibilities and functions
under the provisions of this Act or the rules and regulations made
thereunder or to the allottees as per the agreement for sale, or to the
association of allottees, as the case may be, till the conveyance of all
the apartments, plots or buildings, as the case may be, to the allottees,
or the common areas to the association of allottees or the competent
authority, as the case may be:

Further, Clause (h) of Section-11(4) mandates that after an agreement to
sale 1s executed for any unit, promoter shall not mortgage or create charge
of such apartment, and if such mortgage or charge is made or created then
notwithstanding anything contained in any other law for the time being in
force, it shall not affect the right and interest of the allottee. Clause (h) of

Section-11(4) is extracted.



“(h) after he executes an agreement for sale for any apartment, plot
or building, as the case may be, not mortgage or create a charge on
such apartment, plot or building, as the case may be, and if any such
mortgage or charge is made or created then notwithstanding anything
contained in any other law for the time being in force, it shall not
affect the right and interest of the allottee who has taken or agreed to
take such apartment, plot or building, as the case may be”;

Sub Section (5) of Section-11 provides that promoter may cancel the

allotment only in terms of the agreement for sale.

11.Clause 7.4 of the agreement for sale mandates the procedure for taking
possession of unit. The promoter upon obtaining OC/CC for the project, or
any part thereof, duly certifying/part completion certificate, as the case may
be, shall offer in writing possession of the unit within three months from
the date of receipt of the above, to the allottee as per terms of the
agreement. The relevant portion is extracted:
Clause 7.4 of the Agreement to Sale
Procedure for taking possession of Unit: The promoter, upon
obtaining the completion/occupation certificate for the Project or any
part thereof, duly certifying/part completion certificate, as the case
may be, in respect of the Project shall offer in writing the possession
of the Unit within three months from the date of receipt of the above,
to the Allottee(s) as per terms of this Agreement. The promoter agrees
and undertakes to indemnify the Allottee(s) in case of failure of
fulfillment of any of the provisions, formalities, documentation on part
of the Promoter. The Promoter shall provide a copy (on demand)
completion certificate. The Allottee(s), after taking possession,

agree(s) to pay the maintenance charges and holding charges as



determined by the Promoter/association of allottees competent
authority, as the case may be. The Promoter on its behalf shall offer
the possession to the Allottee in writing within three months from the
date of receiving the completion/occupation certificate for the Project

or any part thereof.

12.0n perusal of Clause 7.4 read with Section 17(1) of the Act, 2016,
possession of the unit could not have been offered by the promoter without
having received the completion certificate (CC). The respondent/promoter
does not dispute that an application for obtaining completion certificate
was filed on 23.07.2021 with the Greater Noida Authority, whereas, offer
of possession came to be made to the appellant/allottee earlier on
12.02.2021. In other words, on the said date the project was incomplete as
the promoter had not obtained completion certificate from the Competent
Authority. It is further admitted by the counsel for the respondent that
requisite, No Objection Certificates (NOCs) required for OC/CC was not
received on the date of offer of possession. Fire Safety Certificate was
received by the promoter on 16.06.2021 and Electrical Safety Certificate
was received on 07.04.2021.

13.We are required to examine as to whether ‘deemed’ OC/CC, without
obtaining  required NOCs, mandated in the  Building
Byelaws/Regulations of the Competent Authority would be valid and
legal to bind the allottee/Regulatory Authority.

14.In other words the application for obtaining OC/CC could not have been
filed by the respondent before the Competent Authority without being



supported, inter alia, by the following certificates issued by the
Competent Authority after inspection of the site/project; (i) Structural
Engineering Certificate, (ii) Fire and Life Safety Certificate, (iii)
Electricity Safety Certificate and, (iv) Lift Installation Certificate which
is duly mandated under the Regulations framed by the relevant
Development Authorities, while admittedly was not available with the

promoter on the date of application made for OC/CC.

15.In this regard the provisions of the following relevant
Acts/Rules/Regulations with regard to OC/CC are extracted:-
1.1.1. Section 4 (5) of the U.P. Apartment (Promotion...

Maintenance) Act, 2010. An apartment may be transferred, by

the promoter, to any person, only after obtaining the
Completion Certificate from the Prescribed Sanctioning
Authority concerned, as per building Bye-Laws. The
completion certificate shall be obtained by the promoter from
the prescribed authority within the period specified for
completion of the project in the development permit, or the

building permit, as the case may be;

Provided that, if the construction work is not completed,
within the stipulated period, with the permission of the
Prescribed Authority;

Provided further that, if the Completion Certificate is
not issued by the Prescribed Sanctioning Authority, within
three months of submission of the applications, by the

promoter, complete with all certificates and other documents



1.1.2.

required, the same shall be deemed to have been issued, after

the expiry of three months.

Explanation: For the purpose of this sub-section
“completion” means the completion of the construction works
of a building, as a whole, or the completion of an independent

block of such building, as the case may be.

Chapter V Section 15-A of U.P. Urban Planning and
Development Act, 1973:

[15-A. Completion Certificate-(1) Every person or body
having been granted permission under Sub-section (3) of
Section 15, shall complete the developments according to the
approved plan and sent a notice in writing of such completion
to the Authority, and obtain a completion certificate from the
Authority in the manner prescribed or provided in the by-laws

of the Authority:

Provided that if completion certificate is not granted
and refusal to grant if is not intimated within three months
after receipt of the notice of completion, it shall be deemed
that the completion certificate has been granted by the
Authority.

(2)  No person shall occupy or permit to be occupied
any commercial building or use of permit to be used such

building or part thereof affected by any work until:-

(a)  completion certificate has been issued by the Authority,or



1.1.3.

(b)  Authority has failed for three months after the receipt of
the notice of completion to intimate its refusal of grant of

the said certificate.

Explanation — for the purposes of this section, the expression
‘commercial building’ shall have the meaning assigned to it in

the Uttar Pradesh Municipal Corporations Act, 1959.]

Chapter 11, of Greater Noida Industrial Development Area
Building Regulations, 1992 mandates that the developer is
required to serve a notice of completion of the building in the
prescribed profarma. Further, no building would be occupied
without obtaining Occupancy Certificate (OC). Regulation 22,
23, 24 are extracted;

22.  Notice of completion.- Every owner shall have to submit
a notice of completion of the building to the Authority
regarding completion of work described in the building
permit in the proforma given in Appendix of

accompanied by three copies of the completion plan.

23.  Occupancy certificate necessary for occupation.- No
building erected, re-erected or altered, shall be occupied
in whole or part until the issue of occupancy certificates
by the Chief Executive Olfficer in the form given in the
Appendix 6. Provided that if the Chief Executive Officer



fails to issue the occupancy certificate or send any
intimation showing his inability to issue such certificate
within 30 days of the date of receipt of completion
certificate, the building may be occupied without
waiting for such certificate. Intimation to this effects
shall have to be sent to the Authority by the owner

before occupying the same.

24.  In case of buildings identified in Clause 6 (2) (ii) of the
work shall also be subjected to the inspection of the
Chief Fire Officer, U.P. Fire Services and the
occupancy certificate shall be issued by the Authority
only after the clearance from the Chief Fire Officer
regarding the completion of work from the fire

)

protection point of view.’

framed under ‘U.P. Industrial Area Development Act, 1976’ (U.P. Area
Development Act, 1976).

16.Similar provisions are contained in Regulations framed by the different
Development Authorities, namely, Regulation 18 of the Ghaziabad
Development Area Building Regulations 2002; Regulation 20.1.1 of
‘New Okhla Development Area Building Regulation 2010°.



17.Act 2016, mandates and casts on obligations on the promoter to obtain
OC/CC from the relevant Competent Authority.
1.1.4. Chapter 111, Section 11(4) (b) of Real Estate (Regulation &

Development) Act, 2016. The promoter shall be responsible

to obtain the completion certificate or the occupancy
certificate, or both, as applicable, from the relevant competent
authority as per local laws or other laws for the time being in
force and to make it available to the allottees individually or to

the association of allottees, as the case may be.

1.1.5. Chapter 1V, Rule 14 of the The Uttar Pradesh Real Estate
(Regulation and Development) Rules, 2016.

(d) The promoter shall upload the following updates on the
webpage for the project, within seven days from expiry

of each quarter:

(iv)  Status of approvals:

(4)  Approval received;

(B)  Approvals applied and expected date of
receipt.

(C) Approvals to be applied and date planned
for application,

(D) Modifications, amendment or revisions, if

any, issued by the competent authority with



regard to any licence, permit or approval

for the project.
(e) Downloads:

(v)  Approvals:

(G) Authenticated copy of occupancy
certificate/completion certificate including its

application.

..............

18.The Regulations and Building Bylaws framed by the Development
Authorities mandates that promoter is required to make an application in
the prescribed form for obtaining OC/CC duly supported by the NOCs
which include, ‘Structural Engineering Certificate’, ‘Fire and Life
Safety Certificate’, ‘Electricity Safety Certificate’ & ‘Lift Installation
Certificate’. In other words, any application filed by the promoter before
the Competent Authority for obtaining OC/CC without having obtained
mandatory clearance/NOCs, as prescribed under the Building
Bylaws/Regulations of the Competent Authority is a fraud, committed
by the promoter, not only with the relevant Competent Authority but also
with the allottee. In such circumstances, learned Regulatory Authority

has to exercise utmost caution where the promoter approaches stating



that it has obtained deemed OC/CC upon expiry of three months from
the date of application. In that event, the Regulatory Authority should
enquire as to whether the deemed OC/CC has been obtained by the
promoter duly supported by the requisite NOCs.

19.Even, taking a case in terms of Section 4(5) of the U.P. Apartment Owners
Act, 2010, wherein, it is provided that in the event no adverse order is
passed by the Competent Authority on the application of the promoter
seeking completion certificate, it would be deemed that completion
certificate has been awarded. In view thereof, at the best the deemed
CC/OC would be taken to be awarded after three months from the date of
application i.e. on 22.10.2021. In other words, offer of possession of the
unit could have been made by the promoter thereafter and not before the
said date as per the provisions of Section 17(1) of the Act, 2016, read with,
Rules, 2018 and Clause 7.4 of the terms and conditions of the agreement.
The offer of possession was made by the respondent/promoter to the
allottee without the OC/CC. The application for OC/CC came to be made
by the promoter thereafter. In the circumstances, cancellation of the unit is
wholly unjustified and against the provisions of the Act, 2016, Rules and
terms of the agreement. The promoter has played fraud upon the allottee

and the Regulatory Authority.

20.Further, the respondent failed to comply the mandate of Section 13 of Act,
2016 by not getting the agreement for sale registered and accepting more
than ten percent of the cost of the unit. Section 13 states that no deposit or
advance to be taken by the promoter without first entering into agreement

for sale. Section-13 is extracted below:



13. (1) A promoter shall not accept a sum more than ten per
cent of the cost of the apartment, plot, or building as the
case may be, as an advance payment or an application fee,
from a person without first entering into a written agreement
for sale with such person and register the said agreement for
sale, under any law for the time being in force.

(2) The agreement for sale referred to in sub-section (1)
shall be in such form as may be prescribed and shall specify
the particulars of development of the project including the
construction of building and apartments, along with
specifications and internal development works and external
development works, the dates and the manner by which
payments towards the cost of the apartment, plot or
building, as the case may be, are to be made by the allottees
and the date on which the possession of the apartment, plot
or building is to be handed over, the rates of interest payable
by the promoter to the allottee and the allottee to the
promoter in case of default, and such other particulars, as
may be prescribed.

21. Section 19(6) and Section 19(10) of the Act, 2016, provides that it would
be the duty of allottee to make payments as per the agreement and take
possession of the unit within two months of receiving OC of the unit.

Section 19(6) and 19(10) are extracted:

(6) Every allottee, who has entered into an agreement for
sale to take an apartment, plot or building as the case may
be, under Section 13, shall be responsible to make necessary
payments in the manner and within the time as specified in
the said agreement for sale and shall pay at the proper time
and place, the share of the registration charges, municipal
taxes, water and electricity charges, maintenance charges,
ground rent, and other charges, if any.

(10)Every allottee shall take physical possession of the
apartment, plot or building as the case may be, within a



period of two months of the occupancy certificate issued for
the said apartment, plot or building, as the case may be.

22. In the given facts, the unit came to be allotted to the respondent/allottee

23.

on 24.12.2018 1.e. after the enforcement of the Act, 2016. The
obligations and duties of the promoter and allottee, including, Regulatory
Authority 1s explicitly provided therein. The promoter can transfer the
unit only after obtaining the CC from the Competent Authority. The
respondent herein, offered the possession of the unit prior to obtaining or
even applying for the CC. The purpose, as it appears, is that the
respondent wanted to extract the last installment which was not due, and
upon failure of the appellant to honour his commitment, promoter
hurriedly cancelled the unit and transferred it probably at on escalated
price to a third party. The cancellation of the unit being invalid for non
compliance of the terms of agreement and the provisions of the Act,
2016, and Rules framed thereunder would not terminate the lien of the
allottee to the unit. The question No.1 is accordingly answered.

Question No.2:
Learned counsel for the respondent further submits that in the event appeal

is allowed it would create a peculiar situation for the promoter as the unit

after being cancelled came to be allotted to third party during pendency of

appeal. He further submits that appellant/allottee had not approached this

Tribunal with clean hands as it was nowhere disclosed in the memo of

appeal that in compliance of the impugned judgment and order the amount

deposited was immediately transmitted to the bank account of the

appellant/allottee.



24. In rebuttal counsel for the appellant/allottee submits that no cancellation

25.

order came to be issued cancelling the unit, the document which is being
alleged to be a cancellation letter is a demand cum pre-cancellation
document. It is, therefore, urged that there can be no automatic cancellation
of the unit. A formal cancellation order was required to have been issued
by the respondent. It is urged that until cancellation of the unit in terms of
the agreement is made, appellant/allottee retains lien on the unit in view of
Section 11(4)(h). The refund of deposit by the respondent/allottee would
not validate an invalid and illegal termination of the agreement, nor would
it mean that the appellant has waived his right to assail the cancellation of

the unit.

The Act, 2016 confers statutory rights upon the allottee, after allotment of an
apartment, lien is created on the Unit in favour of the allottee by executing
Builder Buyer Agreement. Where such a right is created, then in that event it
cannot be revoked, except as per the terms and conditions of the agreement and
in accordance with the provisions of the Act and Rules framed thereunder. In
the event the promoter breaches the Builder Buyer Agreement by cancelling
the apartment, the allottee has been conferred a right to assail the cancellation
before the RERA Authority under Section 11(5) of the Act and seek restoration
of the Unit. The RERA Authority has been conferred powers to pass interim
orders, as well as, to revoke the cancellation order. In other words, the allotted
apartment in favour of the allottee, who has suffered cancellation, illegally or
arbitrarily, is subject matter of adjudication at behest of the allottee. In the
event, such an action is brought about by the allottee before the RERA
Authority, the promoter creating any lien, mortgage or charge upon the

apartment, would be acting at its own risk and peril. Any allotment, sale or



26.

27.

transfer of the Unit to a third party notwithstanding anything contained in any
other law for the time being in force, it shall not affect the right and interest of
the allottee [Section 11 (4)(h)]. The outcome of the proceedings would bind the
subsequent transferee.

That apart, Section 52 of the Transfer of Property Act, 1887, would apply to
third party transfer/conveyance of the property that is made during pendency of
suit/proceedings. Any transfer that is made during pendency of proceedings is
subject to the final result of the litigation.

Hon’ble Supreme Court recently in case of M/s Siddamsetty Infra Projects
Pvt. Ltd. Vs Katta Sajutha Reddy & Ors, [R.P.(C) No0.1565/2022 In
C.A.No0.5822/2022], 2024 INSC 861 decided on 08-11-2024, and H.
Anjamappa & Others Vs. A Prabhakar & Others 2025 Live Law (SC) 123;
considered the principle of /is pendens and held whether one of the parties to
the suit of the proceedings transfers the suit property to the third party, the
latter, is bound by the result of the proceedings, even if he did not receive the
notice of the suit or proceedings. In the given case before Hon’ble Supreme
Court, a Defective Review Petition was filed, it was argued by the respondent
therein that the doctrine of /is pendens does not apply. It was rejected.

It was held that /is pendens commences at the stage of institution of the petition
and not at the stage when the notice is issued by the court. Thus, taking Review
Petition pending, though defective, it was held that Section 52 of the Transfer
of Property Act would apply to the third-party purchases once the sale was
executed after the review petition was instituted before the Court. In other
words, the transfer of property that is made during the pendency of the
suit/proceedings is subject to the final decision of the litigation. Paragraph 47

and 49 is extracted:



“47. In short, the doctrine of lis pendens that Section 52 of
the Transfer of Property Act encapsulates, bars the transfer
of a suit property during the pendency of litigation. The only
exception to the principle is when it is transferred under the
authority of the court and on terms imposed by it. Where one
of the parties to the suit transfers the suit property (or part of
it) to a third-party, the latter is bound by the result of the
proceedings even if he did not have notice of the suit or
proceedings....."

“49. The purpose of lis pendens is to ensure that the
process of the court is not subverted and rendered
infructuous. In the absence of the doctrine of lis pendens, a
defendant could defeat the purpose of the suit by alienating
the suit property. This purpose of the provision is clearly
elucidated in the explanation clause to Section 52 which
defines “pendency”. Amending Act 20 of 1929 substituted
the word “pendency” in place of “active prosecution”. The
amending Act also included the Explanation defining the
expression “‘pendency of suit or proceeding”. “Pendency” is
defined to commence from the “date of institution” until the
“disposal”. The argument of the respondents that the
doctrine of lis pendens does not apply because the petition
for review was lying in the registry in a defective state cannot
be accepted. The review proceedings were “instituted”
within the period of limitation of thirty days. The doctrine of
lis pendens kicks in at the stage of “institution” and not at
the stage when notice is issued by this Court. Thus, Section
52 of the Transfer of Property Act would apply to the third-
party purchases once the sale was executed after the review
petition was instituted before this Court. Any transfer that is
made during the pendency is subject to the final result of
litigation. ” [vide M/s. Siddamsetty Infra (supra)]

28. In the circumstances it is evident that the respondent/promoter misrepresented
and played fraud not only before the learned RERA Authority, but also before
this Tribunal. The allotment of the Unit in favour of the appellant never came

to be cancelled until 21.06.2022. Without cancellation of the Unit by the

respondent, Unit could not have been allotted or transferred to third party. It is



29.

categorical and specific case of respondent that the Unit came to be cancelled
after passing of the impugned order dated 16.06.2022 by the learned RERA
Authority. Further, during pendency of the appeal, third party right was
created, as well as, conveyance deed of the Unit was executed on 27.09.2023
by the respondent deliberately and willfully misrepresenting and playing fraud
before the RERA Authority/Tribunal and with the third party. Appeal is
continuation of complaint proceedings, therefore, sale deed executed in favour
of third party by the respondent is in the teeth of the principle of /lis pendens.
Sale deed in favour of third party would be subject to the outcome of this
appeal. The allotment of the Unit made to a third party in 2020 during
subsistence of the BBA and complaint would be hit by Section 11(4)(h) and
Section 11(5) of Act, 2016. The question no.2 is answered accordingly.
Question No.3:

In the backdrop of the following undisputed facts respondent has exposed
itself of penal consequences under Chapter VIII of the Act, 2016.

(a) The mandate of Section 13 was not complied by the
respondent. The agreement for sale was not registered on
receiving more than ten percent of the cost price of the unit
and further demand towards consideration was made by the
respondent.

(b)The offer of possession came to be made by the
respondent/promoter on 10.02.2021 for extracting final
payment without having applied or received the OC/CC of the
project and was not having the requisite NOCs for

Fire/Electricity Safety on the said date.



(¢) The application for OC/CC came to be filed on 23.07.2021 and
the deemed date of OC/CC in terms of Section 4(5) of the U.P.
Apartment Owners Act would be 22.10.2021.

(d)As per the agreement the final installment (70%) was to be
paid on offer of possession of the unit, the offer of possession
could have been made only after the deemed OC/CC dated
22.10.2021 and not earlier.

(e) The loan from the bank for the final installment could not be
approved for want of OC/CC which was not available with the
respondent on the date of making the offer of possession of the
unit.

(f) The unit came to be terminated after the passing of the
impugned order and transferred subsequently during pendency
of the appeal, the third party would be bound by the outcome
of the proceedings in view of Section 52 of the Transfer of

Property Act, read with, Section11(4) (h) of the Act, 2016.

30.In view thereof, the respondent/promoter has exposed itself for
offences/penalties under Chapter-VIII of the Act, 2016, in particular,
Section-61. Chapter VIII of the Act. Section 61 is extracted:
Chapter-VIII Offences, Penalties and Adjudication

Section 61: Penalty for contravention of other provisions of this Act.

61. If any promoter contravenes any other provisions of this Act, other
than that provided under section 3 or section 4, or the rules or regulations
made thereunder, he shall be liable to a penalty which may extend up to
five per cent. of the estimated cost of the real estate project as
determined by the Authority.

31.The question No. 3 is accordingly answered.



32. Having due regard to the facts and circumstances of the case appeal
succeeds by passing following orders:

1. impugned order dated 18.10.2022, and possession-cum-pre cancellation
order dated 25.05.2021 are set-aside and quashed;

ii.  promoter shall restore the possession of unit No. G-0302, AIG Royal Phase
1, Plot No. 16-D, Sector-1, Greater Noida, West, within 45 days from the
date order is uploaded;

iii.  RERA Authority shall proceed against the promoter under Chapter-VIII of
the Act, 2016 for imposition of penalty after due process;

iv.  cost of litigation assessed at Rs. 20,000/- to be paid to the appellant/allottee
by the respondent/promoter within forty five days.

v. Registrar to communicate the order to learned RERA Authority for

compliance.

(Devindar Singh Chaudhry) (Suneet Kumar)

Dated: 27.01.2025
PRADEEPKUMAR



